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he Michigan Supreme Court led the state into a nationwide

movement to liberalize tort law. In the twentieth century,

and particularly after World War 11, states and the federal
government altered the common law to make it easier for plain-
tiffs to bring and win injury suits against manufacturers, physi-
cians, insurance companies, and public utilities. Though these
changes in private law were incremental and less visible than
changes in constitutional or criminal law, they had enormous
public consequences. Michigan took a major step down this road
in 1979 when it adopted a more plaintiff-friendly standard of “com-
parative negligence” in place of the older “contributory negli-
gence” standard. By the end of the century, many argued that the
system had become abused, and tort reform became a significant
political and legal issue.

The law of torts developed alongside the law of contracts in
the nineteenth-century civil law. The word “tort” simply means
“wrong”—but a wrong remedied by an individual lawsuit rather
than a criminal prosecution. Many torts—intentional ones like as-
sault and battery—doubled as crimes, and there never was a per-
fect distinction between them. Judges and legal scholars also tried
to distinguish between tort and contracts. Michigan Supreme
Court Justice Thomas Mclntyre Cooley indicated this in the subti-
tle to his 1878 treatise on the law of torts, “the wrongs which arise
independent of contract.” The general trend of the nineteenth
century was to maximize contract and minimize tort; the principal
feature of the twentieth century was the growth of tort and the de-
cline of contract.?

Within the realm of torts, judges developed the central princi-
ple of “negligence.” For a tort suit to succeed, the plaintiff had to
show that he was injured by another person, either intentionally
or through the carelessness of the defendant. Activities that were
inherently dangerous bound actors to a standard of “strict liabil-
ity”; they had to pay damages even if not negligent. But the vast
majority of tort suits alleged negligence. Some negligent parties
were exempted from liability—such as charitable and govern-
mental institutions and members of the victim’s family. Defen-
dants possessed several defenses in negligence suits—what plain-
tiffs’ lawyers referred to as the “unholy trinity” of contributory
negligence, assumption of risk, and the fellow-servant rule. These
defenses grew out of contract law and showed that fault, while the
central principle in tort law was not the only one.? Illustrative of
these rules was Smith v Smith, in which the Supreme Judicial
Court of Massachusetts said:
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LANSING — If you are injured in
an accident — even though you are
partly to blame — you may collect
damages from another person, the
Michigan Supreme Court has ruled.

Insurance industry officials said it
is too early to tell whether the
decision will cause premium rates to
go up because of increased claims.
But, the ruling is expected to affect
the outcome of thousands of damage
suits filed every year in Michigan
courts.

In all similar cases, juries must be
instructed to decide whether the
injured person was at fault and, if so,
how much his own negligence
contributed to the accident, the court
ruled. This departs from long-
standing policy that excluded anyone
who contributed to his own injuries
from receiving any damage award
through the courts.

THE CASE leading to the ruling
involved a 29-year-old Sterling
Heights woman injured in a two-car
collision in 1970. She later was
charged with killing her two children
in what psychiatrists said was the
result of psychological trauma

It would seem, at first,
that he who does an un-
lawful act, such as en-
cumbering the highway,
would be answerable for
any direct damages which
happen to anyone who is
thereby injured, whether
the party suffering was
careful or not in his man-
ner of driving or in guid-
ing his vehicle, for it could
not be rendered certain
whether, if the road were
left free and unencum-
bered, even a careless
traveler or team driver
would meet with any in-
jury. But on deliberation
we have come to the con-
clusion that this action
cannot be maintained,
unless the plaintiff can
show that he used ordi-
nary care; for without
that, it is by no means
certain that he himself

: caused by the accident.
was m.)t.the cause of his . Under the Supreme Court decision,
own injury. The party Fannd ta ho §1 t o
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who obstructs a highway :
of the Detroit News. Reprinted with permission.

is amenable to the public
in indictment, whether any person be injured or not, but not to an
individual, unless it be shown that he suffered in his person or
property by means of obstruction; and where he has been careless
it cannot be known whether the injury is wholly imputable to the
obstruction, or to the negligence of the party complaining.

Contributory negligence meant that the plaintiff could not re-
cover damages if the defendant showed that the plaintiff’s own
negligence contributed to the injury. As Cooley put it, “When it ap-
pears that but for his own fault the injury would not have oc-
curred, it also appears that the duty to protect him did not rest
upon others; for no one is under an obligation to protect another



against the consequences of his own misconduct or neglect.” He
continued, “No man shall base a right of recovery upon his own
fault. Between two wrong-doers, the law will leave the conse-
quences where they have chanced to fall.” This principle illus-
trated the dual nature of tort law. It tried to compensate injured
victims—to restore them to their condition before the injury. But
it also sought to deter bad and irresponsible behavior, and thus
those who were themselves negligent ought not be rewarded.
Very much like the simultaneously developing law of contract,
tort law tried to recognize the independence and self-responsibility
of the individual. Oliver Wendell Holmes, Jr. reiterated this prin-
ciple in his 1881 classic, The Common Law. “The general principle
of our law is that loss from accident must lie where it falls.”

Critics denounced the contributory principle as inhumane and
unfair to injured plaintiffs. “The attack upon contributory negli-
gence has been founded upon the obvious injustice of a rule
which visits the entire loss caused by the fault of two parties on
one of them alone, and that one the injured plaintiff, least able to
bear it, and quite possibly much less at fault than the defendant
who goes scot free,” wrote William Prosser, the twentieth-century
dean of modern tort law. “No one ever has succeeded in justifying
that as a policy, and no one ever will.”” It seemed to be especially
unjust to employees who were injured on the job. Injured work-
men faced the hurdles of “assumption of risk”—the idea that the
worker understands the ordinary hazards of a job and calculates
the dangers into the employment contract (higher wages for more
dangerous jobs).® They also could not recover for injuries that
were due to the negligence of their “fellow servants.” A railroad,
for example, paid for the injuries to passengers that resulted from
the negligence of railroad employees, but they were not respon-
sible for injuries that employees inflicted upon one another. Such
a principle “strikes the twentieth-century observer as the arche-
typical doctrine of an age entranced with the idea that each man
was equally capable of protecting himself against injury,” one his-
torian observes. “In its most extreme applications the doctrine
seems almost a parody of itself.” As a result, judges did not apply
the principle in a doctrinaire way, but fashioned numerous excep-
tions to mitigate it.'

Many historians concluded that the whole nineteenth-century
common-law legal system worked to shift the burden of industrial-
ization from entrepreneurs and capitalists onto workers, farmers,
and consumers. The law of torts and contracts permitted the sharp
and the shrewd, the wealthy and the powerful, to profit without
worrying about the injuries that their railroads and mills caused to
the public. It allowed businesses to “externalize” the costs of acci-
dent and injury onto society through a legal system that permitted
“civil wrongs.” In effect, the law provided a “subsidy” for industrial
developers. Virginia law professor Charles O. Gregory inferred that
Chief Justice Lemuel Shaw adopted the assumption-of-risk princi-
ple in 1850 out of “a desire to make risk-creating enterprise less
hazardous to investors and entrepreneurs than it had been previ-
ously at common law.... Judicial subsidies of this sort to youthful
enterprise removed pressure from the pocket-books of investors
and gave incipient industry a chance to experiment on low-cost
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operations without the risk of losing its reserve in actions by in-
jured employees. Such a policy no doubt seems ruthless; but in a
small way it probably helped to establish industry, which in turn
was essential to the good society as Shaw envisaged it.”"! Gregory
noted that this explanation was “pure speculation”; later historians
developed the “subsidy” thesis in more detail, arguing that courts—
and federal courts especially—were biased in favor of big business
interests and against the people.” But other scholars have con-
cluded that “the nineteenth century negligence system was applied
with impressive sternness to major industries and that tort law ex-
hibited a keen concern for victim welfare.”® Another concludes
that, however rigorous and harsh the rationalistic legal rules might
have been, individual judges tempered them with a “jurisprudence
of the heart” in particular cases." Scholars in the “law-and-eco-
nomics movement” have defended the negligence-based tort sys-
tem as both just and efficient.”

It is clear that judges fashioned exceptions to the contributory
negligence doctrine all along. Juries often decided not just facts, but
whether the facts showed negligence, and they tended to favor in-
jured plaintiffs over corporate defendants. Contributory negligence
did not prevent recovery in cases of intentional torts in which de-
fendants were willful, wanton, or reckless or violated a statute.
Judges also devised the “last clear chance” doctrine: if the plaintiff
could show that the defendant had a clear opportunity to escape
the consequences of the plaintiff’s negligence and did not take it,
the defendant would be liable. This qualification to contributory
negligence arose in an English case in which plaintiff Davies left his
ass fettered in the highway and the defendant drove into it.'® Ameri-
cans rapidly embraced the “jackass doctrine.” As one commentator
noted, “The groans, ineffably and mournfully sad, of Davies’ dying
donkey, have resounded around the earth. The last lingering gaze
from the soft, mild eyes of this docile animal...has appealed to and
touched the hearts of men. There has girdled the globe a band of
sympathy for Davies’ immortal critter.”” Commentators disparately
described last clear chance as “an arbitrary modification of a harsh
rule” or “an exception based on sound policy and judgment.”®

However harsh and biased nineteenth-century tort law may
have been, it was turned in a pro-plaintiff direction in the twenti-
eth century. The federal government led the way, in regulating the
interstate railroad system. It imposed safety standards on the rail-
roads, and made the railroads liable for the injury or death of em-
ployees, abrogating the contributory-negligence and fellow-
servant doctrines, in the federal Employers Liability Act of 1900.
The law established what was known as “comparative negli-
gence,” in which the court calculated how much of the plaintiff’s
injuries were due to his own negligence, and deducted that from
the amount of the award. Many states enacted workmen’s com-
pensation acts, and work-related injuries were gradually eased out
of the tort system." States then applied comparative negligence to
other suits; Mississippi in 1910 was the first to do so.*

At the same time, plaintiff attorneys began to employ new,
more aggressive tactics in personal-injury cases. Traditionally, the
American legal profession discouraged litigation. Attorney self-
restraint was a matter of professional ethics, and often limited by
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law. Lawyers were not allowed to advertise, for example, and could
be disbarred or prosecuted for practices like “champerty” and “bar-
ratry,” or the stirring up of disputes and litigation. By the turn of the
century, a new breed of lawyers began to challenge these stan-
dards. They were often immigrants in the new industrial cities, edu-
cated in night law schools. They worked on contingency fees, tak-
ing a percentage of a successful plaintiff’s award, and getting
nothing if the suit failed. The older legal establishment derided
them as “ambulance-chasers” and a threat to professional stan-
dards. The elite bar also vented its prejudice against the social and
ethnic (often Jewish) origins of the new plaintiff bar.?! For their part,
the plaintiff attorneys were not just making a living for themselves,
but providing legal services to a clearly underserved community.

A reorientation among legal academics also helped to shift the
nature of tort law. Nineteenth-century civil law strove to keep lia-
bility connected to negligence or fault, and to minimize litigation.
As one critic put it, “ideally, nobody should be liable to anyone for
anything.”** Law professors increasingly looked upon the litiga-
tion system as a source of redistributing risk and resources to re-
dress the socioeconomic inequality that the industrial revolution
had produced. “Quickly after the turn of the century the idea grew
that industrial injuries should be considered an unavoidable part
of the productive process and that compensation should be
awarded automatically as a normal cost of doing business,” one
historian notes.? Manufacturers and employers were wealthy
enough to absorb the costs, through liability insurance, safety
measures, or by charging higher prices for their products. If con-
tract could be absorbed into tort law, and the role of fault or negli-
gence could be reduced or eliminated, then litigation could act as
a kind of social insurance system.

A group of reform-minded scholars, often among the group
loosely referred to as “legal realists,” undertook this transforma-
tion, constructing what has been called the theory of “enterprise
liability.” The two most important theorists were Fleming James
and Friedrich Kessler. James’ scholarship focused on the goal of le-
gal reform to make it easier for plaintiffs to win their suits. He ar-
gued, for example, that the injured are inherently at risk for acci-
dents, and not responsible for their injuries. Thus tort law could not
effectively fulfill its function of deterring irresponsible behavior.
Without any role for fostering personal responsibility, tort law
could concentrate on its compensatory function. Kessler was more
radical, arguing that the burdens of litigation should be shifted
from individual plaintiff to corporate defendant because corpora-
tions had monopoly power. Not only did nineteenth-century tort
law oppress injured individuals, it threatened to bring fascism to
America, as it had in his native Germany. Nineteenth-century prin-
ciples of liberty of contract and individual fault had been instru-
ments of liberation in their day, but now they served to maintain
giant concentrations of capital. For these theorists, as nineteenth-
century negligence doctrine “externalized,” imposing the social
costs of industrialization on the individual, so twentieth-century
law should “internalize,” and impose the cost of the harm done by
individuals on society at large. William Prosser enlisted the ideas
of James and Kessler in his campaign to reform tort law.*
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A more general and important point that the realists made was
that the law was an instrument of social policy, and that judges did
not merely “discover” principles of law, or interpret statutes or the
constitution in a neutral way, but, at least to some degree, made it.
Law and judging were inescapably political; lawyers and judges
should embrace their role as policymakers and “social engineers.”
Many judges began to move in the direction of expressly taking
consideration of public policy into account, and gradually altered
the principles of old contract and tort law. One limitation on prod-
uct-liability litigation, for example, was the principle of “privity of
contract.” Manufacturers were only liable for product defects to
those with whom they had a contractual relation. In 1916, New
York Court of Appeals Justice Benjamin Cardozo, among the most
prominent of the realist judges, allowed a suit by an automobile
driver against the Buick Motor Company, rather than against the
dealer who sold the car.® Justice Roger Traynor of the California
Supreme Court took a similar approach, using the arguments of the
realist academics to extend the principle of strict liability in tort
suits.?® Holding that manufacturers were liable not just to their con-
tractual partners, but to the public generally, was typical of the de-
cline of contract and the rise of tort, as American social thought
moved from nineteenth-century individualism to twentieth-
century collectivism.?’

The Michigan Supreme Court was not as active as these courts,
but did curtail the doctrines of negligence and privity in the 1940s—
1950s.% Indeed, after the New Deal and Democratic Party ascen-
dancy had placed many liberal reformers on the federal and state
courts, many observers claimed that the courts were biased in fa-
vor of plaintiffs and against business.” Political scientists wrote
that Democratic members of the Michigan Supreme Court were
statistically biased toward plaintiffs in workmen’s compensation
cases, for example.’* Michigan abandoned the privity requirement
after many other states, in 1958, when a Democratic majority sat
on the Court.*! After that, the Michigan Supreme Court eagerly
adopted liberal liability standards. The Democratic majority on
the Court showed a “penchant...for ‘rough justice’ over ‘ancient
rules,” a scholar noted.* Liberal activism fed upon the frisson of
liberal reform in the 1960s-1970s, especially the consumer and
environmental movements marked by Ralph Nader’s 1965 book,
Unsafe at Any Speed, which exposed the hazards produced by the
auto industry.®

Plaintiffs frequently asked Michigan courts to abandon the
contributory negligence standard and adopt comparative negli-
gence. Thirteen states did so by statute between 1971 and 1973. In
some of these states, the comparative standard was a compro-
mise, which staved off calls for a complete no-fault system like
that in automobile accidents. The Florida and California supreme
courts ended contributory negligence in the next two years.**

In 1970, Patricia and Joseph Placek were driving through an in-
tersection in Sterling Heights, to the left of a car making a right turn
in front of them. Police officer Richard Ernst was driving through
the intersection, on an emergency run, with siren and lights on.
The Placeks said that they did not hear or see the police car before
it collided into them; the police admitted that only cars directly in



front of them would have. Patricia Placek became wracked by pain
that required heavy medication, and her condition introduced
great strain in her marriage. When Joseph Placek threatened to di-
vorce her and take custody of their children, Patricia shot them.
She was charged with murder but found not guilty by reason of in-
sanity.® The Placeks then sued the City of Sterling Heights. A first
trial in 1972 found for the City, but the Placeks appealed to the
Court of Appeals, which overturned the decision and ordered a
new trial, because the trial judge had allowed the jury to consider
that the Placeks had not been wearing seat belts.”® A new trial also
denied recovery to the Placeks on contributory negligence grounds;
the Court of Appeals sustained this judgment without opinion. The
Placeks appealed to the Michigan Supreme Court, which heard the
case in 1978, over eight years after the accident.

The Supreme Court of the late 1970s was recovering from
some internal agony. Dissatisfaction with Thomas “the Mighty”
Kavanagh'’s leadership led the associate justices to oust him and
install Thomas “the Good” Kavanagh as chief justice in 1974.
Thomas the Mighty then died suddenly of cancer. Shortly after
that, Justice John B. Swainson was indicted in federal court on
bribery charges related to an effort to overturn the conviction of
John J. Whalen, an organized crime figure. Swainson was a rising
star in Michigan politics, a popular former governor and World
War II veteran who had lost both legs below the knees in France.
Three Supreme Court justices testified that Swainson had not
tried to influence their decisions in the Whalen case. Swainson
was acquitted of the more serious charges, but convicted of per-
jury, and resigned from the Court in 1975; he served 60 days in a
halfway house in Detroit.?’

But the Court began a period of recovery and stability in 1977.
The members of the Court remained the same for six years—after
the 1946-1952 period, a twentieth-century record for continuity.
In partisan terms, the Court was evenly divided. Democrats T. G.
Kavanagh and “Soapy” Williams had been joined by Blair Moody,
Jr., in 1977. The senior Republican and chief justice was Mary S.
Coleman, the first woman to serve on the Michigan Supreme
Court, beginning service in 1973. John W. Fitzgerald and James L.
Ryan joined the Court in the next two years. The swing vote was
held by Justice Charles Levin. Scion of a family of prominent Mich-
igan Democratic politicians, Levin ran as an Independent. He
formed his own political party in 1972, nominated himself for an
open seat on the Supreme Court, and was elected.” Justices Wil-
liams, Kavanagh, and Levin had already voted to replace contribu-
tory negligence and adopt comparative negligence in a 1977 case,
but the three Republicans opposed them and left the Court tied.*

Justice Williams wrote the opinion that granted the Placeks a
third trial based on the comparative negligence standard. “There
is little dispute among legal commentators that the doctrine of
contributory negligence has caused substantial injustice,” he
wrote. He noted that most other state courts and legislatures had
done away with it, so that “the question before remaining courts
and legislatures is not whether but when, how and in what form to
follow this lead.”® Quoting a leading negligence reformer, Wil-
liams noted that “pure” comparative negligence did not allow a
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plaintiff to benefit from his own fault, since the damages awarded
were reduced in proportion to his share of responsibility for the
injury. “That is justice,” he noted.”

But even if comparative negligence was a superior principle,
was it appropriate for the Court, rather than the legislature, to
adopt it? Former Governor Williams addressed this question of ju-
dicial lawmaking forthrightly. “There is no question that both this
Court and the legislature have the constitutional power to change
the common law.” He noted that, “although the courts have not
been the primary agencies for adoption of comparative negli-
gence, they are certainly in as good, if not better, a position to
evaluate the need for change, and to fashion that change.” Such a
policy “is consistent with this Court’s responsibility to the juris-

prudence of this state.”?

Chief Justice Coleman’s concurring opin-
ion was even more explicit in its expression of legal realism. She
recognized that the Court’s decision “may be seen by some as
usurping the legislative prerogative.” “Historically, traditional no-
tions of the role of appellate courts were that they merely discover
and then declare the meaning of the common law. The reality that
this body of law, as opposed to statutory law, was judge-made was
ignored,” she noted. “Modern jurisprudence has abandoned this
ostrich-like approach, recognized the obvious and acknowledged
that whenever a court overrules prior precedent it is functioning
in a lawmaking capacity.™

While the Court unanimously adopted the comparative negli-
gence standard, it split on the problem of the limits and application
of judicial lawmaking. The majority held that the new standard
would be applied not just to future cases, but retroactively to some
cases, including pending retrials and appeals. The Republican jus-
tices did not want the new standard to be applied retroactively, but
only prospectively. In the traditional distinction between legislat-
ing and judging, legislation applied only to future cases (thus the
Constitution prohibits “ex post facto laws”), while Court decisions
applied only to past cases. But decisions that work a clear and
abrupt change in seemingly settled law raise profound problems if
applied retroactively. When the United States Supreme Court im-
posed the “exclusionary rule” on the states, overturning criminal
convictions based on illegally seized evidence, it did not require
that all prisoners convicted on such evidence be released and re-
tried, due to the obvious chaos that such an order would cause.*
Chief Justice Coleman, pointing out that “it is difficult to imagine a
more legislative-like decision” than this, urged the Court to apply it
only prospectively for similar reasons of equity and policy.®

Though the Placek decision raised many detailed and technical
questions of application, it provoked no immediate legislative reac-
tion.* The Placeks themselves settled out of court with the City of
Sterling Heights.”” The decision reinforced the movement of change
in the law, sometimes described (often pejoratively) as “liberal ju-
dicial activism,” that marked the 1960s-1970s in Michigan and the
nation. It confirmed the legal realists’ aspiration that, since judges
were necessarily policymakers, they ought to use that power to
foster progressive social policy. Since the New Deal, state legisla-
tures and especially Congress had extended commercial regula-
tion, and transferred supervision of the economy from judges to
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administrators; labor, for example, had been largely removed from
the realm of the common law and taken over by the National Labor
Relations Board, workmen’s compensation commissions, and anti-
discrimination agencies. Decisions like Placek augmented judicial
power. As one scholar observes, the new tort theories “appointed
the judge as an agent of the modern state.” They “charged the judge
to internalize costs and distribute risks. Enterprise liability theory
also allowed judges to join the effort to aid the poor. Indeed, the
theory conceived of courts as possessing unique powers to achieve
these ends in comparison to alternative branches of government.”*
As in the apportionment and desegregation cases, the majority of
the judiciary prided itself on having done the right thing when the
political branches would not.

To some degree, the legal realists” hope that tort law would be-
come part of a social engineering project had been realized. Plain-
tiff lawyers depicted themselves as crusaders for social justice,
using the lawsuit to vindicate the rights of the poor, women, mi-
norities, and consumers against irresponsible corporations. In-
deed, tort plaintiffs acted as “private attorneys general,” achieving
public good in their private suits. “Private tort litigants serve the
public interest by uncovering dangerous products and practices,”
two legal scholars recently claimed.” The legal and ethical limita-
tions on plaintiff attorney activity were relaxed in these decades as
well. “In 1975 one of the most widely quoted of the new legal ethi-
cists [Monroe Freedman] could write of a ‘professional responsibil-
ity to chase ambulances,” one critic of the new mood observes.
The United States Supreme Court permitted lawyers to advertise
two years later’ Even more significant were the “mass tort” class-
action suits, against manufacturers of asbestos and silicon breast
implants, and ultimately the tobacco industry. Critics decried the
“litigation explosion” in America, and a movement for tort law re-
form got underway in the 1980s. If the nineteenth-century ideal
had been that “nobody should be liable to anyone for anything,”
the new principle was that “everybody was liable to everyone for
everything.” In this view, the legal system reinforced a social and
cultural movement that devalued individual responsibility, blamed
“society” for all problems, and focused on victimhood.™

In 1986, the American Tort Reform Association was estab-
lished. It fed the widespread public sense that the litigation system
had gotten out of control, influenced by many stories of outra-
geous lawsuits. The most famous (the “tort-reform poster-child”)
was the woman who sued McDonald’s when she spilled scalding
coffee on herself>? Others included a woman who won a $1.6 mil-
lion judgment against a phonebook company that had led her to a
physician who botched her liposuction surgery, a student who
sued his school for stress caused by summer homework, and a city
employee who backed his dump truck into his own car and sued
the city® Such suits provided material for innumerable lawyer
jokes among late-night TV comics and talk-radio hosts. They also
spawned many “urban legends,” such as the pregnant woman
who sued the manufacturer for the failure of its contraceptive jelly,
which she ate (on toast). Warning labels showed the extent of
product-liability awards, such as the brass fishing lure with a
three-pronged hook that cautioned “harmful if swallowed,” and
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the cocktail napkin-map from a Hilton Head restaurant that
warned, “not to be used for navigation.”*

The advent of the “litigious society” fit the dour national mood
of the 1970s. In the aftermath of the Vietnam War, the Watergate
scandal, and the general social upheaval of the cultural revolution,
American society appeared to be coming apart. The sense that the
government and legal system were causes rather than solutions to
the problems fueled a conservative political reaction, which, by
1980 ended the decades-long dominance of New Deal Democratic
liberalism. The economic effects of the litigation system were sig-
nificant. Litigation costs had grown at four times the rate of the
economy since 1930, amounting to 2 percent of the national in-
come. Average tort awards in Cook County (Chicago) rose in
inflation-adjusted terms from $52,000 to $1.2 million between 1960
and 1984. By 1990, it was estimated that the tort-law system cost
the country $300 billion a year. The plaintiff bar took in $40 billion
in 2002; plaintiffs themselves netted only about half of the amount
of judgments, after paying lawyers’ fees and other costs. The indi-
rect costs of increased liability were said to raise prices for every-
one, and inhibit innovation. One West Virginia Supreme Court jus-
tice opined, “Much of my time is devoted to ways to make business
pay for everyone else’s bad luck.”” Michigan and other states of the
industrial midwestern “Rustbelt” were especially hard-hit by the
economic downturn of the 1970s, part of which, the conservative
critics contended, resulted from government policies that grew out
of the liberal rights revolution—union privileges and labor costs,
environmental requirements, affirmative action, and the new tort
regime. Detroit, a city of nearly two million in the 1950s, lost half
its population by the end of the century.

Inevitably, it is difficult to balance the rights of criminal defen-
dants and society’s need for safety and order; so it is inevitably dif-
ficult to balance the conflicting rights and interests of plaintiffs
and defendants in tort law. While it may be arguable that the
abuses of the late twentieth century tort regime, however exag-
gerated by conservatives, exceeded those of a century earlier,
similarly exaggerated by progressives, they seem to have pro-
voked a greater political reaction.® Almost every state adopted
some kind of tort reform in the 1980s—1990s, capping punitive
damage awards, restricting comparative negligence, and doing
away with doctrines like “joint and several liability,” in which a
plaintiff could recover the full amount of damages from any one
of multiple defendants, regardless of the relative contribution of
that defendant to the total injury. The Michigan legislature was es-
pecially active in tort reform. It punished frivolous lawsuits, lim-
ited joint and several liability, and headed off the possibility of
mass-tort lawsuits to make the food industry liable for obesity.
Since tort law remained a state issue, it became a factor in judicial
appointments and elections. This was especially the case in 2000,
when three Republicans who had established the first Republican
majority on the Court in decades were up for re-election, and the
Michigan Trial Lawyers Association raised hundreds of thousands
of dollars to defeat them.”” If nothing else, the tort revolution made
state Supreme Court elections around the country increasingly bit-
ter, partisan, and expensive.
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