The Politics of Judicial Selection:
The Case of the Michigan Supreme Court

“If there’s a reform I would make, it
would be that.”

Justice Ruth Bader Ginsburg,

in response to a question

whether states should

replace judicial elections.!

“Judicial elections are democracy-
enhancing institutions that operate
efficaciously and serve to create a
valuable nexus between citizens and
the bench.”*

As the debate rages between those
who argue that judicial elections are
bad for legal justice vis-a-vis those
who argue that they are good for
democracy, there remains the singu-
larly unique system of judicial selec-
tion in Michigan. For its Supreme
Court justices, Michigan employs a
hybrid electoral system, where can-
didates are first nominated at politi-
cal party conventions, after which
those candidates run in non-partisan
general elections. Moreover, vacan-
cies are filled by interim appoint-
ments made by the governor with
no outside input or oversight. How
did Michigan come to utilize this
system which is different from all
other states in the country? In this
study we discuss the history behind
Michigan’s judicial selection system.
We show how Michigan transformed
froman appointive system to one that
employed partisan elections, and
finally to the current hybrid system.
The accounts behind the manner in

which Michigan selects its Supreme
Court justices provide a glimpse into
the political forces among political
and legal elites, interest groups, and
the electorate that have shaped judi-
cial politics within the state. We thus
illustrate how the form of judicial
selection that is unique to Michigan
evolved and has been sustained over
time.

When then Michigan Circuit Court
Judge Diane Hathaway defeated
Supreme Court Chief Justice Clif-
ford Taylor in the November 2008
election, it was the first time ever
that an incumbent Chief Justice had
been defeated at the polls in Michi-
gan. In fact, it was only one of a few
times that an incumbent had lost an
election in Michigan Supreme Court
history. How did this happen, par-
ticularly in a state with non-partisan
general elections for its Supreme
Court? Did Michigan’s unique system
for selecting its Supreme Court jus-
tices, where political party conven-
tions nominate the candidates for the
non-partisan general election ballot,
play a role?

The manner by which judges are
selected in the United States has
fascinated scholars, lawyers, inter-
est groups, and many others, and for
good reason. As the clamor over the
recent retirements of U.S. Supreme
Court Justices David Souter and John
Paul Stevens shows, judicial selection
is a critical part of the judicial and
political processes. Whether discuss-

ing judicial selection in the federal
or state courts, many actors within
the political and judicial systems are
involved; and, the method of select-
ing judges has the potential to influ-
ence decision making on the bench.
As the quotations above suggest,
strong opinions abound with par-
ticular respect to judicial elections,
and much has been written recently
on judicial elections both within and
outside the scholarly community.?
Moreover, the Supreme Court’s deci-
sions in Republican Party of Minne-
sota v. White* and Citizens United v.
Federal Election Comm’n® have pro-
vided additional fuel to this fire.
Despite the contentious argu-
ments over the appropriateness and
efficacy of judicial elections, there
are more alternatives confronting
a state than a dichotomous deci-
sion whether or not to hold judicial
elections. In this regard, Glick and
Vines® discussed five formal systems
of judicial selection in the states: 1)
non-partisan elections; 2) partisan
elections; 3) gubernatorial appoint-
ment; 4) legislative selection; and
5) nomination by commission, oth-
erwise known as the Missouri Plan
or “merit” selection.” Some submit
there are but two formal methods
of selection, appointments and elec-
tions, and all others are simply
variants of these major categories.®
However, since there are significant
distinctions between and among the
five categories listed above, we agree
with Glick and Vines and many others
who consider these to be separate
and distinct methods of selection.’
Nevertheless, as we will show using
the unique example of the Michigan
Supreme Court, there are numer-
ous permutations arising from these



basic forms of selection, resulting in
a cacophonous assortment of judicial
selection methods in the fifty states.

The decision concerning which
process of selecting judges is best or
most appropriate is one we do not
consider here, in partbecause numer-
ous others have expounded upon this
issue in some detail.’® Thus, we leave
to state policy makers and disparate
advocates to debate that issue. What
we analyze instead are the specifics
of the judicial selection system in the
Michigan Supreme Court, including
how this unique system came to be
and how it continues to shape judi-
cial politics in the state.

The Michigan System for

Selecting Supreme Court Justices
From a formal selection perspective
Michigan employs non-partisan elec-
tions forits Supreme Court, as the jus-
tices and challengers on the general
election ballot do not have party
labels attached.!! While most non-
partisan election states choose their
judicial candidates for the general
election via open, non-partisan pri-
maries,'” Michigan does not follow
this norm. Instead, partisan politics
is involved in the selection process
in Michigan, as the candidates on
the non-partisan general election
ballot are initially nominated at
political party conventions.!® Michi-
gan'’s hybrid approach to selecting its
Supreme Court justices, using parti-
san nominating procedures within
a non-partisan electoral system, is
entirely idiosyncratic among the
states. Indeed, only Ohio, with a
system of non-partisan general elec-
tions and partisan primary elections,
has a system somewhat similar to
Michigan.!*

This unique judicial selection
system has existed in some form in
Michigan since an initiative passed
in 1939 that amended the State Con-
stitution. Prior to that time, judicial
reformers attempted to bring to
Michigan either non-partisan elec-
tions or a variation of the Missouri
Plan. These efforts were defeated at
the polls in 1934 and 1938, respec-
tively. Interestingly, had the 1938
initiative succeeded, perhaps the

Missouri Plan instead would be
referred to as the Michigan Plan.'®
With both efforts in the 1930s to
change the selection system having
failed, Michigan turned to a novel
system whereby candidates for its
court of last resort are initially nomi-
nated at political party conventions,
who then face off against each other
in a non-partisan general election.

While the struggles in the 1930s
over judicial selection in Michigan
were fierce, this time period was
not the only one in which Michigan
altered, or attempted to alter, its
system of selecting Supreme Court
justices. In many ways Michigan has
served as a battleground for forces
that have favored disparate judicial
selection methods as well as politi-
cal agendas. And, these efforts con-
tinue through the present. In the
succeeding sections we illustrate the
historical changes, whether or not
successful, to the selection system
for the Michigan Supreme Court.

The Early History of

Judicial Selection in Michigan
Statehood Through the Nineteenth
Century

When Michigan attained statehood
in 1837 and became the 26th state in
the union, its inaugural Constitution
called for gubernatorial appoint-
ment of Supreme Court justices,
with advice and consent of the state
Senate. While selecting justices at
the top of the judicial hierarchy ini-
tially followed the design for U.S.
Supreme Court justices, state circuit
and probate judges reached the
bench via election.!® This appointive
system for Supreme Court justices
did not last for long, however, as the
Michigan Constitution of 1850 pro-
vided that all judicial officers would
attain their seats through partisan
elections, with the governor filling
interim vacancies.!” It appears Michi-
gan moved away from an appointive
system as part of “the wave of Jack-
sonian democracy then sweeping the
country” that preached majoritarian
rule via electoral processes, includ-
ing judicial offices.!® Indeed, the
maiden period of Michigan’s history
proves to be the only time in which

elections did not guide formal judi-
cial selection. Moreover, the arrange-
ment of partisan judicial elections
that commenced in 1850 continued
into the twentieth century.

The Early Twentieth Century:
Notable Change in Judicial Selection
Michigan modified its selection
system with the Constitution of
1908, the third Constitution in the
state, but only slightly.” One con-
stant was that it continued the prac-
tice of judicial elections for Supreme
Court justices. As well, the governor
would continue to fill vacancies with
interim appointments.?® The changes
in the 1908 Constitution specified
that judicial elections would take
place every other spring, and that the
number of justices would increase
from five to eight.?! This same con-
stitutional provision provided that
the term of office would be set by
law. As was the case under the 1850
Constitution, this meant that the
state legislature had a critical voice
in judicial selection.?? And, since the
legislature had always provided by
statute for partisan nominations
at state party conventions,?® that
practice continued under the 1908
Constitution. Thus, we observe the
tradition of party politics in both the
electoral and nomination processes
as determined by the legislature and
the Constitution.

Soon thereafter, Michigan’s judi-
cial election system was subject
to various attacks and proposed
changes. These were not isolated
events; instead, these criticisms were
taking place during a time of whole-
sale change across the country, as the
politics of, and potential changes to,
Michigan’s judicial selection system
did not take place in a vacuum. In this
regard, during this time period the
judicial system in the United States
was the subject of many changes (and
attempted changes), often prompted
by criticism of courts during the Pro-
gressive Era by various advocates of
court reform.

One of the most important events
during this period occurred when
Roscoe Pound, then Dean of the Uni-
versity of Nebraska Law School, gave



his famous speech before the 1906
annual meeting of the ABA.?* Pound
did not discuss the issue of judicial
elections per se; however, he did
speak to a growing disenchantment
with the judicial system that he con-
tended stemmed from a variety of
sources, particularly the inappropri-
ate mingling of courts and politics.
While imminent shifts in the land-
scape did not occur, Pound’s speech
eventually led to many transforma-
tions within the judicial system in
the U.S.%

The Pound speech influenced the
emergence of the A]S in 1913.2¢ While
the initial mission of the AJS was “to
make the administration of justice
in American courts more effective
and economical”, the organization
soon focused more particularly on
methods of judicial selection, spe-
cifically advocating what it termed a
“merit” system.?’

Consequently, the ABA and A]S
fit within this time period in which
assorted interests advocated judi-
cial selection methods that did not
overtly entail partisan politics. For
instance, after New York instituted
partisan primaries into its judicial
electoral system in 1911, it soon
became concerned with the “bare-
knuckled” politics of partisan pri-
maries, and within a decade the
state altered its selection system.?
Moreover, in 1913 former President
William Howard Taft gave a speech
before the ABA in which he criticized
judicial elections, instead strongly
supporting an appointive method of
selection similar to that employed in
the federal courts.? Similarly, Uni-
versity of Chicago Law School Dean
James Parker Hall addressed the
Ohio Bar Association in 1915, con-
tending that the benefits of appoint-
ive systems far outweigh electoral
methods.3® Of course, by the 1930s
President Franklin Delano Roosevelt
was locked in heated constitutional
and political battles with the U.S.
Supreme Court, culminating in the
proposed (and ultimately doomed)
Court-packing plan and the switch
in time that saved nine,?! events that
were very much on the mind of the
American electorate,?> and those

attempting to transform judicial
selection.

Thus, by the 1930s the ABA and
AJS were fiercely lobbying for an
appointive selection system based on
candidates nominated by a commis-
sion. In this regard, for the first time
the AJS devoted a session exclusively
to the subject of judicial selection and
tenure at its May 6, 1931 meeting.??
While several versions of appointive
selection plans were considered and
supported by the AJS, eventually the
group settled on the notion of a selec-
tion system based upon gubernato-
rial appointment subsequent to the
work of a nominating commission.?*

A few years later, the ABA con-
ducted a survey of 105 bar associa-
tion committees in thirty-five states.
Sixty of the surveyed committees
favored a change in their present
electoral methods of selection. In
contrast, states with gubernatorial
appointment or legislative selection
strongly opposed any changes to
their respective systems.®® Several
proposals were included in the
ABA survey. One potential change
included a modification of the system
then existing in California, where
appointed judges would be required
to run in a retention election. A
more drastic proposal provided
that the bar nominate several can-
didates followed by a gubernatorial
appointment from this list. Several
bar associations suggested that
the Senate, Governor’s Council, or
Judicial Council then confirm these
gubernatorial appointments. One of
the main obstacles was the challenge
ofamending their state constitutions,
but the bar associations believed
that educating the public and politi-
cians would make the amendment
procedure possible. The ABA survey
was one of the first confirmations of
the attitudinal differences between
lawyers and the general electorate in
states with varying judicial selection
methods.3¢

Eventually in 1937, the ABA’s
House of Delegates approved a plan
for judicial selection which included
gubernatorial appointment from a
list as well as retention elections.?”
With these national advocacy groups

supporting this new appointive
form of selection, numerous states,
including Michigan, began to con-
sider changing their own selection
systems.38

The Battle over Judicial

Selection in the 1930s

Perhaps the best chance for reform-
ers to bring about an appointive
system in Michigan was the 1930s.
Yet, their efforts failed. We now
turn to a discussion of those efforts,
as well as the manner in which the
current hybrid system came to be.

In the early 1930s several local
bar associations joined the national
debate over judicial selection. In par-
ticular, they expressed concern over
the political pressures experienced
by judges facing election, and thus
they suggested that appointment by
the governor or a judicial council be
considered. At the time, a vacancy on
the bench due to death or retirement
was filled by gubernatorial appoint-
ment and followed by a retention
election.?® Accordingly, the State
Bar Association formed a special
committee on judicial selection and
tenure in 1932 for the purpose of
organizing the association’s reform
goals.*®

This committee made two sugges-
tions in their initial report. In one
plan, it proposed that for all courts
except probate the governor would
appoint judges with advice and
consent of a nine-member judicial
commission. Three of the commis-
sion members would be chosen by
the governor and the remaining six
would be chosen by the Bar Asso-
ciation’s board of directors. Alterna-
tively, the judicial commission could
file lists of competent lawyers for
each court of record with the gover-
nor, who would then select from the
approved lists.”" The critical com-
monality in both plans concerns the
involvement of a judicial commission.
The State Bar Association strongly
believed that the governor’s power
of appointment should be subject to
a check in addition to the electorate,
and that the judicial commission was
best equipped to furnish this check.

In 1933, the Grand Rapids Bar
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Association presented a report in
which they suggested lower court
judges be appointed by a majority
of justices on the Supreme Court
and remain in office for life or good
behavior. The rationale was that
Supreme Court justices were knowl-
edgeable about experienced judges
in the state and would be less influ-
enced by politics. Following this
report from the Grand Rapids Bar
Association, the State Bar recom-
mended that a special committee be
appointed to further investigate the
issue and the constitutional amend-
ment necessary to change selection
methods.*

In the State Bar Association’s 1933
report, the Committee on Criminal
Jurisprudence offered several recom-
mendations. First, it contended that
Supreme Court justices and Circuit
Court judges be provided with life
tenure, giving them complete inde-
pendence from political pressures.
Second, the Committee advocated
appointment of Supreme Court jus-
tices by the governor, though they
disagreed with the Grand Rapids
Association’s suggestion to have the
justices appoint lower court judges.
The Committee also disagreed with
the process of local bar associations
providing candidates to the gover-
nor for appointment, believing this
would interject bias and special alle-
giance to the associations which sup-
ported the judicial nominee. Finally,
the Committee advocated guberna-
torial appointment of circuit judges.
Conceding that political influence
may still exist at this stage, the
Committee contended that lifetime
appointments would minimize polit-
ical allegiance.*?

The Detroit Bar Association’s
Executive Committee echoed
similar sentiments regarding elec-
tion of judges at its February 7, 1933
meeting. In this regard, prosecuting
attorney Matthew Bishop stated,
“I've come to my senses at last. The
present system of electing justices
of the Supreme Court, or any judicial
officer for that matter, as a partisan
is indefensible. I admit [ had to have a
brick wall fall on me before I reached
that decision. The brick wall was the
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recent elections when lawyers of
whom I had never heard were elected
to the bench.”* Bishop then added,
“The party system in the selection of
judges is all wrong ... What have the
tariff or prohibition or the sales tax
or war debts to do with the adminis-
tration of justice by the highest court
in your state? Absolutely nothing . ..
I've been wrong for years and years
but thank heaven I'm right now and
I'm going to do my best to correct the
system.”®

To further the Detroit Bar Associa-
tion’s commitment to reforming the
selection system, the Executive Com-
mittee authorized the president of
the association to appoint a commit-
tee that would “map out a program
to place before the electorate a pro-
posed constitutional amendment to
remove all members of the judiciary
from the party ballot and make their
election non-partisan, and make any
other recommendations relating to
methods for the selection of judges
and their tenure of office the special
committee may deem advisable.”®
With so much of the state bar sup-
porting a switch from the existing
electoral system, the question then
became how to bring such a change
about.

1934 Proposal for
Non-Partisan Elections
There were discussions in 1934 in
Michigan over adopting various
changes to its selection system, a
process that was now occurring
in many states. After some debate,
Michigan’s Bar Committee voted to
send out ballots to all members in
support of a constitutional amend-
ment in favor of non-partisan elec-
tions of all state court judges, save
for probate court. The Judicial Com-
mission supported the amendment
606-166. Thus, it would be up to
the electorate in the November 1934
election to decide the fate of this pro-
posed constitutional amendment.
Though the proposed constitu-
tional amendment for non-partisan
general elections was not the kind
of selection system advocated by
reform groups, the AJS in particular
was hopeful since it would have rid
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the state of partisan elections: “[I]t
seems safe to predict that Michigan
may be the first state to accomplish
a thoroughgoing, unqualified reform
in selecting judges.”® Interestingly,
the Michigan Bar Association neither
sponsored nor opposed the proposed
amendment.** Reform groups were
disappointed, however, when the
proposal was defeated at the ballot,
with about 47 percent of the elector-
ate voting in favor of the amendment.

The proposal for non-partisan
judicial elections was one of six pro-
posed constitutional amendments on
the November 1934 ballot. Several,
but not all, of these other proposals
directly affected farm interests in
the state. The Michigan Farm Bureau
joined with a number of organiza-
tions and interests in the state to
encourage voters simply to vote
against all of the proposed amend-
ments.’® Indeed, in the November
3, 1934 edition of the Michigan
Farm News, the front page headline
exclaimed, “Vote ‘NO’ on All Pro-
posed Constitutional Amendments
to be Voted on November 6.”%!

The “vote no on all amendments”
campaign was successful. Though
the proposal for non-partisan elec-
tions carried Wayne County (which
includes Detroit) by a 2-1 margin,
rural voters opposed the measure
by nearly the same margin. With
more than twice as many voters in
the state outside of Wayne County,
the proposal failed.’? The Detroit
Bar Quarterly contended that if rural
voters knew about the problems of
large cities and the extra sway par-
tisan labels carried, then they would
have understood the need of non-
partisan elections. However, consen-
sus among the rural populace was
that since they knew the local judges,
they were effectively elected on a
non-partisan basis and thus there
was no need to change the system.
Notwithstanding, judicial reform
advocates believed that defeat of the
proposal for non-partisan judicial
elections had little to do with the
substance of judicial selection.

1938 Proposal for an AJS/ABA Plan
In 1935, the Farm Bureau asked the



Michigan State Bar and Detroit Bar
Associations to draft another amend-
ment to set up a system of judicial
appointment by a governor with the
advice of a non-partisan commission
similar to those supported by the AJS
and ABA®* The proposed amendment
would have provided for gubernato-
rial appointment from a list supplied
by a non-partisan judicial commis-
sion. However, the Michigan Senate
defeated this amendment by a vote
of 18-10.5° Nevertheless, there still
remained opportunities for judicial
selection reform in the state during
the 1938 election cycle.

Following the 1934 electoral
defeat of a non-partisan electoral
system, the Michigan State Bar inte-
grated. Consequently, the new bar’s
membership was three times larger
than the voluntary associations that
previously existed, which meant
that a large number of members
were unaware of the bar’s previous
attempts at reforming judicial selec-
tion in the state.>® The Michigan State
Bar Judicial Selection Committee
thus announced its intent to present
an amendment for a judicial selection
plan of the kind supported by the AJS
and ABA.*” The Detroit Bar Associa-
tion announced a similar intent at
their December 8, 1937 meeting.5®

At the State Bar’s annual meeting
in 1936, members adopted a resolu-
tion to refer the judicial selection
issue to the board of commission-
ers. The commissioners adopted two
proposals, each of which involved
gubernatorial appointment after
nomination by a non-partisan judi-
ciary commission. One proposal
targeted supreme court justices,
while the other focused on circuit
courts. The Judicial Selection and
Tenure Committee favored the reso-
lution limited to the Supreme Court
because it felt these were the jurists
with whom the public was least
familiar, in contrast to the territorial
circuit judges that made them more
well-known at the local level. The
thinking was that once voters gained
confidence in this selection method,
the committee believed it could then
be extended to lower courts.>®

The proposal for an AJS/ABA plan

of selection for the Supreme Court
went before the electorate in Novem-
ber 1938. While it initially received
supportin the press, opposition grew
as the election drew near. In particu-
lar, it was opposed by sponsors of
the prior non-partisan plan which
included influential Wayne County
judges, as well as the Detroit Chapter
of the National Lawyers Guild,
unions, a coalition of teachers and
educators, one of the major Detroit
newspapers and a local radio station
with state broadcasting capacity.
Neither of the major political parties
were involved in the campaign.®®

When the 1938 general elec-
tion arrived, the electorate soundly
defeated the measure, with about 60
percent of the voters opposing the
initiative. As with the 1934 initia-
tive, there was greater opposition
outside of the Detroit area; however,
Wayne County also voted against
the measure. With such a clear vote
against the proposal, an ABA/AJS
style of judicial selection in Michigan
appeared dead.

The Current Hybrid System
Becomes Law in 1939

With two attempts in just four years
to end the partisan electoral system
in the state having failed, including
the broad attempt to bring about
the AJS/ABA plan in 1938, judicial
reformers were at a loss but were
determined to carry on. “No doubt
this is merely the first engagement
of the campaign.” Yet, in many ways
national reformers were in a bit of
denial: “When the electorate under-
stands this it will pass the judicial
amendment, which should be resub-
mitted whenever there is a prospect
for its success.”®*

But, local officials realized that
the battle for an appointive system
in Michigan likely would be futile.
They understood that “using direct
democracy in order to abandon
direct democracy”? was a non-
starter, especially in the wake of the
landslide electoral defeat of the 1938
proposal. As the Detroit Chapter of
the National Lawyers Guild stated
in opposition to the 1938 proposal:
“Thus, in reality, the proposal does

not take the selection of supreme
court judges out of politics. What it
does is to put their selection beyond
the reach of the people.”® The ques-
tion then became, what to do next?

With these edicts in mind, both
the legislature and Michigan Bar
Association acted, and did so shortly
after the defeat of the 1938 AJS/ABA
proposal. And the result would even-
tually become the current hybrid
system of selecting judges in the
state. In late 1938, the legislature
directed removal of party designa-
tions from judicial ballots. Since the
method of judicial selection in Michi-
gan was largely a function of legisla-
tive fiat,®* this was a critical change
in the selection process, as it kept
elections in the mix but made them
non-partisan in nature.

Then in 1939, the Michigan Bar
Association hoped to go one step
further than the legislature. In this
regard, the Bar Association voted in
favor of putting a proposed consti-
tutional amendment on the spring
1939 ballot. That initiative, known
as Constitutional Amendment No.
1, would require non-partisan elec-
tions of judges in the state.®® That
is, while the legislature had voted to
rid the state of partisan judicial elec-
tions, this proposal, if passed by the
electorate, would amend the Consti-
tution by instituting a system of non-
partisan judicial elections.

An interesting note behind the
proposed change from partisan to
non-partisan elections had every-
thing to do with politics. The 1930s
were atime of critical transformation
of electoral patterns in the country,®®
and Michigan was no exception. As
President Roosevelt was leading
Democrats to large electoral vic-
tories in the 1930s, urban areas in
particular were swinging to support
FDR and his fellow Democrats. This
meant that incumbent Republican
judges in the Detroit area who had
been elected under a partisan system
were now vulnerable. “The change to
nonpartisan election basically hap-
pened because Wayne County swung
from being Republican to being Dem-
ocrat. Judges went to a nonpartisan
ballot because they were afraid they
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were going to lose.”’

Contrary to the prior failed ini-
tiatives, proposed Constitutional
Amendment No. 1 passed on April 3,
1939. Consistent with the history of
spring elections in the state, turnout
was light but sufficient to amend the
Constitution of 1908. As amended by
this proposal the Constitution now
mandated that election of all judges
in the state be non-partisan.®® While
this constitutional provision applied
to general and primary elections,?’
it did not apply to the nomination of
justices of the Supreme Court. As the
Michigan Supreme Court stated in a
case interpreting this language:

The provision required that all judi-
cial officers except justices ‘shall be
[nominated] at non-partisan primary
elections.” However, ‘[nJominations
for justices of the supreme court shall
be made as now or hereafter pro-
vided by law.”

In accordance with this consti-
tutional provision: “This language
allowed the Legislature to continue
the practice of nominating candi-
dates for the office of justice at state
political conventions.””! The result
was the unique system that entails
a partisan nomination process with
a non-partisan general election.
As Hannah explained: “As now [or
hereafter provided by law] meant at
state party conventions. Because the
state legislature has never provided
otherwise, Michigan now operates
under a bizarre system whereby
candidates for state supreme court
justice are initially nominated by
party conventions, but elected on
a nonpartisan ballot.””? In addition
to bringing about a system of non-
partisan general elections, the 1939
constitutional amendment provided
sitting justices with perceived, and
perhaps actual, advantage by desig-
nating their incumbency status when
facing reelection.”

The process leading to this hybrid
system almost seemed anti-climatic,
after the steam from the prior efforts
at reform had escaped.” In fact, the
initiative to bring about the hybrid
system passed rather easily, as it
seems the electorate favored some
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form of election, even if non-parti-
san, though some remnants of the
old partisan system persisted. More-
over, while criticism of Michigan’s
selection system has continued and
efforts have been made to alter it,
the method that voters and the legis-
lature put in place as of 1939 largely
exists today.

The Latter Half of the

Twentieth Century: Minimal
Modification in Judicial Selection
While some changes came to pass
with respect to Michigan’s selection
system after the 1939 amendment
established the hybrid system, these
moves were nominal, particularly
when compared to the seismic shifts
that occurred (or nearly occurred)
during the first half of the century.
As we show, judicial reformers
have continually advocated a move
away from elections toward some
appointive system, preferably the
Missouri Plan; but, their efforts
always have fallen short of tangible
success in Michigan. Thus, the pecu-
liar selection system Michigan uses,
incorporating both partisan and non-
partisan elements, remains the core
of its selection process through the
present time. That system, however,
has not remained etched in stone, as
the ensuring discussion illustrates.

The Post-War Period

of the 1940s and 1950s

Two amendments to the 1908 Con-
stitution were successful during the
period following World War II, both
of which were relatively minor. First,
in 1947 a proposed amendment ren-
dered unnecessary a primary elec-
tion if a candidate had no opposition.
This proposal was accepted by the
electorate during the spring election
cycle.Second, in the spring election of
1955 voters ratified another amend-
ment, as this one simply streamlined
the wording of the constitutional
provision relating to judicial elec-
tions. Both of these successful ballot
proposals amended §23 of Article VII
of the 1908 Constitution, and they
remained in effect until the 1963 Con-
stitution supplanted them. Yet, both
amendments furthered the system
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of non-partisan elections while con-
tinuing “the key requirement that
candidates for justice of the Supreme
Court shall be nominated ‘as now or
hereinafter [sic] provided by law’
while ‘nominations for all other said
judicial offices shall be made at non-
partisan primary elections.””®

A change to Michigan’s statutory
law solidified the current selection
method. The legislature in 1954 clar-
ified that party conventions would
be used for nomination of Supreme
Court justices: “At its fall state con-
vention, each political party may
nominate the number of candidates
for the office of justice of the supreme
court as are to be elected at the next
ensuing general election.””®

While reformers were not success-
ful in bringing about an appointive
system, that does not signify they
were entirely quiet during this time.
To the contrary, in 1944 the Michigan
Bar’s Committee on Judicial Selec-
tion and Tenure revisited the failed
1938 ballot initiative, recommending
once again that a Missouri Plan be
adopted in Michigan. The proposal
did not succeed any further than this
Committee.”” Then in 1950, the State
Bar Association approved another
recommendation by this Committee
to bring about a Missouri Plan for
appellate courts in the state.”® The
state legislature did not accept the
Bar Association’s recommendation.”

The State Bar continued its advo-
cacy of a Missouri Plan for Michi-
gan throughout the 1950s, despite
its failure to gain traction beyond
the Bar Association. In 1952 the Bar
Association approved a proposal for
a Missouri Plan, but once again this
proposal did not go beyond approval
among the State Bar, largely because
of the perceived threat to voters’
franchise.®® The next chance for
reformers would be the State Con-
stitutional Convention in the early
1960s; yet again, they would be dis-
appointed.

The Constitutional Convention of
1961-62 and the 1963 Constitution
Michigan’s fourth and current Con-
stitution came about after the Con-
stitutional Convention of 1961-62,



colloquially referred to as “Con Con”
by locals. There were three primary
reasons for the Constitutional Con-
vention: 1) to clear up the state’s
finances so it could meet its obliga-
tions; 2) to reform the executive
branch; and 3) to deal with re-appor-
tionment of the state legislature.®!
The judiciary was not regarded as a
contentious issue prior to the Con-
stitutional Convention. In fact, one
of the delegates to the Constitutional
Convention, Judge Robert ]. Danhof
who chaired the Judicial Branch
Committee at the Constitutional
Convention, stated in retrospect:
“[B]efore the Constitutional Conven-
tion there was no agitation for change
with the judiciary.”®® Nevertheless,
since the Constitutional Convention
was revisiting the 1908 Constitution,
the procedures and operations of the
state’s judiciary were considered.
The result was a new judicial article
in the 1963 Constitution.

To nobody’s surprise, judicial
selection was a key issue for the del-
egates on the Judicial Branch Com-
mittee. Consequently, during the
Constitutional Convention the State
Bar took a poll of members of the
bar at the request of Judge Danhof’s
Committee. The questions included
preferences on judicial selection in
general, as well as selection with
respect to specific levels of court
within the state.®® The poll results
showed that members of the state
bar supported a Missouri Plan over
the current hybrid system, as well as
the current system over gubernato-
rial appointment akin to the federal
system.?* Moreover, the AJS and
others testified before the Commit-
tee advocating for a Missouri Plan.

Accordingly, a proposal was intro-
duced during the Constitutional Con-
vention to institute a Missouri Plan
(or the ABA Plan as referred to by
the Michigan Supreme Court).t> Not-
withstanding, the delegates did not
support a change in Michigan's selec-
tion system; thus, no major change
was included in the 1963 Consti-
tution. Consequently, the hybrid
system, with a partisan nomination
process and non-partisan general
elections, remained largely in place

despite the ratification of a new Con-
stitution.®

In particular, the relevant consti-
tutional provision in the 1963 Con-
stitution provides:

§ 2 Justices of the supreme court;
number, term, nomination, election.
The supreme court shall consist of
seven justices elected at non-parti-
san elections as provided by law. The
term of office shall be eight years and
not more than two terms of office
shall expire at the same time. Nomi-
nations for justices of the supreme
court shall be in the manner pre-
scribed by law. Any incumbent justice
whose term is to expire may become
a candidate for re-election by filing
an affidavit of candidacy, in the form
and manner prescribed by law, not
less than 180 days prior to the expi-
ration of his term.®’

The clear message was that non-
partisan general elections would
continue, while nominations would
ensue “in the manner prescribed
by law.” Thus, political party con-
ventions continued to guide the
nomination process per statute.?® In
interpreting this provision, the Mich-
igan Supreme Court ruled:

We conclude that the debates [from
the Constitutional Convention] amply
demonstrate the intent of the conven-
tion that the Legislature have the
option to continue providing for nom-
inations of candidates for supreme
court justice at political party con-
ventions. It was also the intent that
the Legislature might provide for
other methods of nomination, such as
nonpartisan nomination, if it felt such
methods might offer better results.®’

In other words, the nominat-
ing process remains within the
command of the legislature, which it
may continue or amend at any time.

While judicial selection remained
the same, some changes from the
1908 Constitution to the 1963 Con-
stitution were accomplished. As §2
provides, the Supreme Court would
decrease to seven members, a more
manageable number if for no other
reason than to have an odd number
of justices on the bench. Since a new
level of court, an intermediate court
of appeals, was added in Article
VI, §8, it was believed the smaller

Supreme Court would not be subject
to an increased workload.’® Also, §2
allows incumbents to bypass the
nomination process.’’ One signifi-
cant change was that the 1963 Con-
stitution took the away from the
governor the power to fill interim
vacancies. Instead, vacancies would
be filled by an electoral process. In
practice this proved unworkable,
and in 1968 an amendment passed
that restored interim appointment
power to the executive.”?

Finally, the 1963 Constitu-
tion mandated that all jurists be
lawyers, and that no judge or justice
can begin a new term (whether by
interim appointment or election)
after turning 70 years old.”® And,
judicial elections were moved to the
fall general election. So, while the
1963 Constitution had the poten-
tial to make drastic changes, and
indeed some important changes are
observed, the Constitution Conven-
tion continued the practice of non-
partisan general elections with a
partisan nomination process. Michi-
gan’s idiosyncratic selection process
would continue for the foreseeable
future.

Status Quo (For the Most Part)
During the Late Twentieth Century
When discussing judicial selection
during 1970s through 1990s, in
many ways what follows is a broken
record. That is, in the final decades
of the last century, numerous pro-
posals were advanced in favor of an
appointive selection system, par-
ticularly the Missouri Plan. And, in
each instance these proposals did
not make it far enough to change the
selection system in the state.

For instance, in 1972 the legisla-
ture created a Special Commission to
Study the Judicial Article of the Mich-
igan Constitution, with the direction
to propose a constitutional amend-
ment to replace Article VI of the 1963
Constitution. Among other things the
Special Commission proposed a form
of the Missouri Plan. In 1974 the State
Bar Assembly adopted these recom-
mendations. Concurrently, the ABA
passed a new standard that called
for abolishing all judicial elections
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and replacing them with a Missouri
Plan. Then in 1976 the President of
the State Bar urged an end to Michi-
gan’s electoral system, to be replaced
with a Missouri Plan. In conjunction
with these efforts, the Commission
directed a survey of voters regarding
the Missouri Plan. Results found that
the majority of voters in Michigan
preferred appointment systems such
as a Missouri Plan, but only after
it was explained, while differences
remained between Detroit and the
rest of the primarily rural voters in
the state. Again in 1977 the State Bar
adopted a proposal to bring about a
Missouri Plan.* All of these efforts
failed to alter Michigan’s selection
system in any substantive way. Addi-
tional efforts in the 1980s and 1990s
similarly brought no change to Mich-
igan’s judicial electoral system,’®
though endeavors by reform advo-
cates would continue.

An interesting event occurred in
1972 when state Court of Appeals
Judge Charles Levin formed his own
political party, was nominated at its
only state convention, ran in the non-
partisan general election, and won a
seat on the Supreme Court. The law
in Michigan provided that a candi-
date for the Supreme Court must be
nominated by a political party. Levin,
a Democrat, was passed over by his
party. Consequently, Levin formed
his own party: “The Nonpartisan
Judicial Party, or NJP, was conceived
by Judge Levin for one purpose and
only one purpose: to permit Charles
Levin to run for a seat on the Michi-
gan supreme court.”’® Another Court
of Appeals Judge with aspirations for
the Supreme Court, Vincent Brennan,
was similarly scorned by the Demo-
cratic party; consequently, he formed
his own Independent Judiciary Party
and ran in the 1972 election for
Supreme Court. As both Levin and
Brennan followed all constitutional
and statutory rules, their candida-
cies were proper.

Neither Levin nor Brennan were
content with Michigan’s hybrid
selection system. For instance, in his
acceptance speech at his Indepen-
dent Judiciary Party’s nominating
convention, Brennan stated: “Maybe
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this maverick, rebel approach or
ours will influence the legislators to
adopt some other means of electing
Justices.”®” Moreover, before forming
his own party Levin filed a suit in
federal court, claiming the partisan
nomination requirement in Michigan
was unconstitutional; but, his case
was dismissed as moot since it was
still pending after he won the 1972
election.”® Justice Levin served on
the Michigan Supreme Court until he
retired in 1997.

One substantive change was made
to the election law in Michigan. In
1988, the state passed a law permit-
ting candidates to bypass the parti-
san affiliation requirement by filing
a qualifying petition. While this
provision pertained to nearly every
elective office in the state, it specifi-
cally applied to the Supreme Court.”
Accordingly, a candidate for Supreme
Court no longer needed to garner a
nomination from a political party, as
she or he could qualify as a candidate
without the affiliation of a politi-
cal party by acquiring a requisite
number of signatures. Nomination
by petition has proven a significant
means of achieving a place on the
ballot, though electoral success has
proven more difficult. In fact, since
the law became effective at least one
candidate in every general election
has attained the ballot by petition;
yet, only Justice Levin won a seat on
the Supreme Court via this proce-
dure.

Twenty-First Century Justice:

Time for a Change in Michigan?

In 2003 the ABA published Justice
in Jeopardy'® which, among other
things, advocated for a Missouri
Plan. And, the AJS recently issued its
own study once again urging adop-
tion of this form of selection and
retention.’®® Moreover, since her
retirement from the U.S. Supreme
Court Justice Sandra Day O’Connor
has fought tirelessly to eliminate
judicial elections in favor of the Mis-
souri Plan.1?

These efforts and ideas have found
their way into Michigan, at least in
part. In particular, in 2010 the Michi-
gan Judicial Task Force set out with
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a mission to study the state’s selec-
tion system and submit recommen-
dations for appropriate changes.
Funded by the Michigan State Bar
Foundation with no public funds, the
Task Force was designed to be inde-
pendent and bi-partisan in nature.
The co-chairs of the Task Force were
Michigan Supreme Court Justice
Marilyn Kelly and federal appeals
court Judge James L. Ryan. Justice
O’Connor served as the Task Force’s
Honorary Chair.

In April 2012 the Task Force
released its report.!'®®* While it may
have been presumed that with Justice
O’Connor on board the Task Force
would be stacked in favor of a Mis-
souri Plan in Michigan, that did not
occur. In fact, the Task Force’s first
recommendation concerned disclo-
sure of financial sources behind cam-
paign ads. “If corporations, unions,
trade groups, political parties, or
private persons wish to fund adver-
tisements, they are free to do so. But
they should inform the public of their
true identity so that voters can weigh
the message in context.”!*

As for judicial selection, the Task
Force recommended that Michigan
end its hybrid system that includes
both partisan and non-partisan
aspects. Specifically, it proposed
voiding the role of political party
conventions in the nomination
process and instead replacing it with
an open, non-partisan primary elec-
tion. Since the nomination process
is dictated by statute, this change
could be brought about simply by
legislative action, not constitutional
amendment. Moreover, under the
Task Force’s recommendations the
process of non-partisan general elec-
tions would continue.'*

While the Task Force did not rec-
ommend adopting a Missouri Plan, it
did suggest that the governor name
a screening committee to advise
on the merits of potential interim
appointees. As the governor has
ultimate authority to make interim
appointments, the process of an
advisory screening committee would
be entirely voluntary. Still, the Task
Force stated that it believed the “best
method of selecting supreme court



justices is by bipartisan judicial
nominating commission.”’ While
it hoped Michigan would adopt such
a system, it acknowledged the diffi-
culty of amending the Constitution.
Thus, the non-partisan open primary
would be a short-term solution easily
remedied by legislative action, while
the Task Force considered a Missouri
Plan to be a long-term solution it

hoped for the future.
Finally, the Task Force recom-
mended ending the mandatory

retirement age of 70 while suggest-
ing that the Secretary of State’s office
enable circulation of educational
guides for voters. In summing up
the work of the Task Force, one of its
members stated after release of the
study:

Judge Ryan and Justice Kelly occupy
entirely different places on the ideo-
logical spectrum. They worked to
populate the panel they co-chaired
with a passel of community leaders
defined by their partisan and pro-
fessional diversity. The eclectic task
force has spoken in a single voice,
one reflecting a shared belief that
Michigan’s system of electing justices
must be reformed . . . In the end the
task force issued a report from which
no member dissented. The report is
a blueprint for better judicial elec-
tions.!”

The Task Force’s Report has gar-
nered much publicity, certainly more
than the boilerplate proposals con-
tinually recommended by the State
Bar Association or reform groups.
Perhaps this is because there are
quite a few heavy hitters on the Task
Force. Whatever the reason, the Task
Force issued an ambitious report.
Yet, as it did not recommend scrap-
ping the electoral system, the Report
did not go as far as those favored in
the past by reformers. Will the legis-
lature address the recommendations
made by the Task Force, particu-
larly with respect to an open, non-
partisan primary and disclosure of
campaign spending? Will the current
governor (or any governor in the
future) voluntarily create and use
a panel to screen interim appoint-
ments? As this study illustrates,
much inertia has hindered whole-
sale change of Michigan’s judicial

selection system. Time will tell if the
recommendations made by the Task
Force will fail the in a manner that
has plagued prior recommendations
such as those made by the State Bar,
the ABA or AJS, or whether this time
change is in the air.

Conclusion: Implications of
Michigan’s Hybrid Selection System
No other state selects judges in the
way Michigan does for its Supreme
Court, and it seems unlikely the state
will change its approach in the near
future, the recommendations of
the Task Force notwithstanding. In
this regard, reformers such as the
ABA and A]S continue to push for a
Missouri Plan. Yet Michigan seems
not at all interested in adopting an
appointive system of any kind, as
judicial elections are deep-rooted in
the state. And, it should be no sur-
prise that the major political parties
support the current elective system
which includes partisan elements at
the nomination stage.®

While Michigan’s system for
selecting its Supreme Court judges is
unique, by no means does that make
its selection system irrelevant. To
the contrary, the Michigan selection
system fits within the debate over
judicial elections in the states. An
initial question concerns whether
Michigan is a non-partisan or parti-
san electoral system. Some empirical
studies, including those by one of the
authors of this study, code Michigan
as anon-partisan selection system.!??
Yet, others deem Michigan to be a
partisan system. In this regard, in
their book review of In Defense of
Judicial Elections,'** Bert Branden-
burg (of Justice at Stake) and Rachel
Paine Caufield (of the AJS) were clear
to point out what they considered to
be a fatal flaw in the coding of Michi-
gan as a non-partisan system.'"! That
Michigan is difficult to code because
of its hybrid nature makes it a par-
ticularly important state to consider
with respect to its judicial elections,
whether the study includes empirical
or normative implications.

Moreover, that Michigan was
among the first states to attempt a
nomination by commission system

early on in the 1930s, yet failed in its
attemptto do so, also makes its selec-
tion system important within the
debate on appointments versus elec-
tions. In this regard, as the keynote
speaker at Wayne State University
Law School in February 2010, Justice
O’Connor labeled Michigan a state
that would do well to change its elec-
toral system to an appointive system
with nomination by commission, in
order to bring about a more indepen-
dent judiciary not encumbered by
the effects of campaign spending.''?
While Justice O’Connor has waged
a campaign to rid the states of their
electoral systems, she seems par-
ticularly critical of the hybrid system
employed in selecting justices to the
Michigan Supreme Court. We can
speculate that these issues were
her motivation to serve as honorary
chair of the Task Force.

We make no normative or subjec-
tive judgments concerning which
judicial selection system is best or
even relatively better than any other.
As stated, there are numerous voices,
both scholarly and otherwise, that
fill such a role. What we do instead
is focus on the specific and unique
case of Michigan’s electoral system
over the course of the state’s history.
The accounts behind the manner in
which Michigan selects its Supreme
Court justices provide a glimpse into
the political forces among politi-
cal and legal elites, interest groups,
and the electorate that have shaped
judicial politics within the state. We
believe that when scholars, lawyers,
and others discuss the various merits
and debates over the disparate judi-
cial selection methods, it is impera-
tive to include Michigan’s unique
hybrid system in the mix. *

Research for this project was made possible
by a grant from the Michigan Supreme Court
Historical Society. We thank the Society for its
generosity. We also thank Judge Avern Cohn for
his knowledge, advice, and resources on Michi-
gan judicial politics. All ideas and implications,
including mistakes and omissions, are solely
those of the authors.
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