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he social ferment of 1960s liberalism intensified into a full-

blown cultural revolution. Protests originating in the civil

rights movement escalated into Black Power and urban
riots. Opposition to the Vietnam War, and other student unrest, set
American college campuses ablaze. American Indians and other
ethnic minorities, the elderly and disabled, and prisoners and ho-
mosexuals all organized and protested. The most significant
changes were in sex roles and the status of women. Among the
most controversial issues of the 60s—and the one that most con-
cerned the courts—was that of abortion. Across the nation in the
late 1960s there were dogged political contests over the liberaliza-
tion of abortion laws. The outcome varied, with some states
amending and some retaining restrictive abortion statutes before
the United States Supreme Court struck down all state abortion
laws in the Roe v Wade decision of 1973. On the eve of Roe, Michi-
gan voters rejected a referendum to decriminalize abortion and, in
O’Neill v Morse, the Michigan Supreme Court dramatically re-
versed its precedents and held that unborn children were “per-
sons” under the state’s wrongful death laws. As the opening para-
graph of the decision put it, the case was indistinguishable upon
its facts from the case of Powers v Troy.! At the same time that the
United States Supreme Court in Roe swept away the state’s ample
protection of the right to life in criminal law, Michigan’s unborn
children went from having almost no recognition in the state’s
civil law system to being recognized as persons.

The history of Michigan abortion law was fairly straightfor-
ward and typical. In 1848, the legislature declared that to kill an
unborn child at any stage of gestation, unless necessary to save
the life of the mother, was manslaughter.? But few criminal pros-
ecutions concerned abortion: one scholar estimates that there
were about 40 convictions between 1893 and 1932 The state’s
private-law or civil status of unborn children was more unsettled
and began as quite unsympathetic to the unborn. In 1937, a woman
brought suit for injuries that she sustained on a streetcar, injuries
she claimed caused her then unborn child to die three months af-
ter his birth.* The Court held that no person could sue for injuries
sustained in utero. But Michigan was an outlier among states;
most jurisdictions did allow actions for prenatal torts. Between
1960 and 1968, the Court began to revise its position, and fully
abandoned it in 1971 in Womack v Buckbhorn> The Court now
held that “a child has a legal right to begin life with a sound mind
and body.”® It was a democratic majority that was more willing
to follow developments in other states.” Although the two major
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political parties developed sharply defined and opposing posi-
tions on abortion in the 1980s, with Democrats generally support-
ing abortion rights and Republicans opposing them, this was not
the case in the 1960s—-1970s.

Shortly before Womack altered Michigan Supreme Court juris-
prudence, while walking with a friend on a cold December day,
Carol Pinet, eight months pregnant, was struck by a car as a result
of an automobile accident that occurred at the intersection where
she was standing. Mrs. Bernice May Morse, driving a Ford Falcon,
skidded through a stop sign and struck a Nash Rambler driven by
Gary Root. Root’s car was pushed off the road onto the sidewalk
where Pinet and her friend stood, injuring both women. Pinet sus-
tained minor injuries, but the baby boy she carried was stillborn.
James O’Neill, the administrator of her son’s estate, sued Mrs.
Morse, the driver of the car that ran the stop sign and caused the
accident. Acting under the assumption that an unborn child was
not a person, the circuit court summarily dismissed the action.

The new Michigan Constitution had established a Court of Ap-
peals, to which O’Neill brought his case. The Court of Appeals re-
jected his appeal by a 2-1 vote. Judge S. Jerome Bronson dissented,
noting that “the constantly evolving legal history of our Bill of
Rights” should now include the unborn, just as Indians, aliens, con-
victed felons, corporations, and labor unions had come to be treated
as “persons.” O'Neill appealed to the Michigan Supreme Court.

In a 6-1 decision, the Court overturned the Court of Appeals
decision in O’Neill and held that O’Neill could sue for damages
caused by the death of the unborn child, because the child was a
“person” under the state’s wrongful-death statute. Justice Bren-
nan, in the majority opinion, noted that barely a month earlier the
Court in Womack had overturned the precedents that denied



recovery for prenatal torts. Brennan observed that courts in other
states had recognized prenatal personhood. “The phenomenon of
birth is not the beginning of life,” Brennan wrote, “it is merely a
change in the form of life.” The Court swept aside old ideas that
regarded the unborn child as indistinguishable from its mother,
because dependent on her. “A baby fully born and conceded by
all to be ‘alive’ is no more able to survive unaided than the infant
en ventre sa mere. In fact, the babe in arms is less self-sufficient—
more dependent—than his unborn counterpart.” In short, Bren-
nan concluded, “The phenomenon of birth is an arbitrary point
from which to measure life.”” The Court also pointed out that the
legislature had recently amended its laws of inheritance to recog-
nize the interests of unborn children, instructing probate courts to
appoint guardians for unborn persons. “If property interests of
unborn persons are protected by the law,” Brennan asked, “how
much more solicitous should the law be of the first, unalienable
right of man—the right to life itself?”°

Justice Black entered a characteristically lively dissent. Funda-
mentally, he objected to what he saw as judicial activism by the
majority, imputing its own desires into legislative intent, gratifying
what he called their “insatiable demands for unconstitutional leg-
islation.™ In rather opaque dudgeon, Black announced, “This
writer, slated now to contribute an offering prior to scriven by or
on behalf of a majority of the justices, proposes to lance our fever-
ish disagreement with aim toward ascertainment as now due of
the specific issue of legislative intent and purpose.”? Simply put,
he argued that statutes regarding inheritance and property rights
were inapplicable to unborn children. “An unborn or stillborn fe-
tus simply could not and cannot succeed in leaving a ‘widow, a
‘wife, a ‘spouse, or ‘next of kin who suffered such pecuniary in-
jury. Nor could any legislator of 1848, or of 1939, or of 1965, rea-
sonably have conceived otherwise.” The majority “have concen-
trated too much on that one word ‘person, and too little on the
purposeful rest of these unitary statutes.”’?

The 1963 constitution had added an intermediate Court of Appeals fo reduce the
workload of the Supreme Court and allow it to concentrate on only the most impor-
tant cases. The new constitution also reduced the size of the Supreme Court from
eight to seven justices, which made tie votes less likely. Justice Theodore Souris had
been elected to an eight-year term in 1960, but resigned in 1967 to establish the
new seven-member body." The sharp partisan division among Court members that
characterized the early 1960s was gone. Thomas E. Brennan was the only Republi-
can on the Court. The youngest man ever to serve as chief justice, he left the Court
in 1973 to found the Thomas M. Cooley Law School, and wrote a novel (The Bench,
published in 2000) based on his experience as a justice. Paul L. Adams, who had
been defeated in the aftermath of the Court's controversial 1962 reapportionment
decision, returned to the bench in 1964. Thomas M. “the Mighty” Kavanagh served
as chief justice, and was joined by his unrelated namesake Thomas G. “the Good"
Kavanagh in 1969. The newest members of the Court were former governors John
B. Swainson and G. Mennen Williams. The senior member was Eugene F. Black,
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Black’s perception was that there were profound problems in
the majority decision. One commentator noted that in Womack
and O’Neill, Michigan suddenly propelled itself from a laggard
state to “the forefront of the movement for allowing prenatal injury
recovery.” The cases amounted to “a grand-slam approach of
changing almost thirty-five years of precedent in less than two
months.” However, the state legislature seemed to ratify the deci-
sion when it very quickly expanded the range of damages that
could be recovered in prenatal wrongful-death suits." The O’Neill
decision explicitly held that birth was not a crucial factor in deter-
mining personhood; it implied that viability might be equally irrel-
evant, making conception the moment of personal identity.® And
it did appear that the majority was using right-to-life language (as-
sociated with the criminal law protecting the unborn against abor-
tion) in the civil law realm that was concerned, not with fetal life
per se, but with the harm done to the unborn child’s relatives.'®

O’Neill was decided at a critical point in the national abortion-
reform movement, and coincided with Michigan’s clear reaffirma-
tion of the right to life. The political movement to liberalize
Victorian-era laws, in which states used their police power to regu-
late public morals in favor of sexual or reproductive freedom, had
been remarkably unsuccessful. Legislatures refused to amend their
laws that restricted access to contraceptives, even by married cou-
ples, until the 1965 United States Supreme Court’s decision in Gris-
wold v Connecticut struck down such laws on the basis of a consti-
tutional “right to privacy.”” The effort to liberalize abortion law
was moving slowly and in contradictory ways before the United
States Supreme Court again intervened. Most proposals provided
for incremental reform, along the lines of the American Law Insti-
tute’s model abortion law, which would permit “therapeutic” abor-
tions in cases of rape or incest, severe fetal abnormality, or when
pregnancy posed a grave threat to the physical or mental health of
the mother. Thus, Mississippi amended its anti-abortion law to al-
low abortion in cases of rape in 1966. The next year, Colorado
made the first significant revision, along the lines of the
A.L.I model, and North Carolina and California soon fol-
lowed. Five other states amended their laws in 1970, with
New York and Hawaii allowing abortion “on demand” up to
the point of viability or 24 weeks. The New York statute
passed by one vote in the State Senate.!®

However, these reforms provoked a right-to-life reaction,
and after 1970, “the abortion reform effort seemed to evapo-
rate.”” Twenty state legislatures rejected abortion reform bills
in the first half of 1971, and six state supreme courts upheld
their states’ abortion laws in 1971-1972. In New York, the leg-
islature voted to repeal the new law, but Governor Nelson
Rockefeller vetoed the bill.** In Michigan, abortion propo-
nents presented “Proposition B,” a petition to enact a New
York-style abortion law, to the voters in November. Polls indi-
cated support for the proposal early on, and abortion reform
leaders were guardedly optimistic about its chances. “The
eyes of the world are on Michigan,” feminist leader Gloria
Steinem said. “A defeat here will slow our efforts else-
where.” But abortion opponents mobilized and mounted an
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extensive campaign against Proposition B, and it lost by 61 percent
to 39 percent, a margin of almost 800,000 votes, in “one of the most
remarkable political reversals in Michigan’s history.” One of the ar-
chitects of the proposition’s defeat was Wayne County District Judge
James L. Ryan, who later joined the Michigan Supreme Court and
was appointed to the U.S. Court of Appeals. Observers concluded
that most voters were not ready for a law as liberal as New York’s and
might have ratified a more incremental and moderate one. But “Hav-
ing failed with the voters,” Michigan pro-abortion leaders “believed
that the ‘emphasis will be placed in the courts.”*

Michigan’s referendum turned out to be the last democratic ex-
pression on the abortion issue. Indeed, a Wayne County Circuit
Court judge and the Michigan Court of Appeals declared Michi-
gan’s abortion law unconstitutional in the weeks before the refer-
endum, but the Michigan Supreme Court did not have time to con-
sider these decisions.?> While Michiganders were voting, United
States Supreme Court Justice Harry Blackmun was drafting his
opinion in Roe v Wade, which struck down every abortion law in
the country—even New York’s law was too restrictive. Under Roe,
states could not regulate abortion at all in the first trimester, and
could regulate it only to preserve maternal health in the second. In
the third trimester, up to the point of birth, “the State in promoting
its interest in the potentiality of human life may, if it chooses, reg-
ulate, and even proscribe, abortion except where it is necessary,
in appropriate medical judgment, for the preservation of the life or
health of the mother.” Since “health” was understood to include
psychological well-being, the decision amounted to abortion-
on-demand up to the point of birth.?

The decision in Roe v Wade
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caused great distress to the pro-life justices, who nevertheless
abided by the U.S. decision.? Yet despite Roe, there was little change
in prenatal wrongful-death jurisprudence. In 1975, the Michigan
Court of Appeals held that suits could only be brought for injuries
sustained by viable fetuses. Here it noted the anomaly of extensive
regard for unborn children in civil law after Roe ended their crimi-
nal-law protection. “If the mother can intentionally terminate the
pregnancy at three months, without regard to the rights of the fetus,
it becomes increasingly difficult to justify holding a third person li-
able to the fetus for unknowingly and unintentionally, but negli-
gently, causing the pregnancy to end at that same stage.”” Yet in
1996, the Court held that prematurely born, non-viable twins were
included under the law. The following year, the legislature amended

the wrongful death statute in a way that seemed to confirm that pre-
viable fetuses were included, but the law remained ambiguous.?
Similarly contradictory was the case of Jaclyn Kurr, who was
convicted of voluntary manslaughter after she killed the father of
her unborn quadruplets when he repeatedly punched her in the
stomach while she was 17 weeks pregnant. Michigan law (ever
since Pond) allowed defendants to use lethal force to defend
themselves and others against violent attacks. A Kalamazoo cir-
cuit judge held that pre-viable children were not “persons” who
could be protected against attack. The Court of Appeals reversed,
based on Michigan’s 1998 Fetal Protection Act, which provided
criminal penalties for assaults on pregnant women. The Court
of Appeals also noted the amended wrongful-death act’s “civil
protections for fetuses and embryos.” Thus, the criminal law’s



protection of unborn children depended on a woman’s choice to
continue the pregnancy. Kurr could have chosen to abort the
quadruplets in the aftermath of the assault, and no abortion op-
ponent could raise the “defense of others” that she had used in her
manslaughter case as a justification for trying to stop her. The
Court of Appeals declared that it would not take up the question
of the status of “embryos existing outside a woman’s body,” a fur-
ther complication presented by modern science. The Michigan Su-
preme Court declined (on the 30th anniversary of the Roe deci-
sion) to review the decision, despite one justice’s plea that “it is
incumbent on us...to provide guidance for the bench and bar on
this important question.”® Indeed, the Court of Appeals seemed
to be pleading for such clarification when it stated, “We empha-
size that our decision today is a narrow one. We are obviously
aware of the raging debate occurring in this country regarding the
point at which a fetus becomes a person entitled to a/l the protec-
tions of the state and federal constitutions.”°

The status of the unborn presented another complication in
the emergence of “wrongful birth” suits. Parents of handicapped
children sued physicians and hospitals for failing to diagnose pre-
natal defects, knowledge of which would have permitted the par-
ents to abort the child. The New Jersey Supreme Court rejected
the first wrongful birth suit in 1966. That Court noted, “Examples
of famous persons who have had great achievement despite phys-
ical defects come readily to mind.... The sanctity of the single hu-
man life is the decisive factor in this suit in tort,” it continued. “Eu-
genic considerations are not controlling. We are not talking here
about the breeding of prize cattle.” After Roe, however, many
states permitted wrongful-life actions. Michigan was one of the
few states to bar them.*

No question better illustrated the nationalization of American
social policy, and the primacy of judicial social policy-making, than
abortion and other life or sexual freedom issues that came to the
fore in the 1960s. The United States Supreme Court gave voice to the
radical individualism of the cultural revolution when it reaffirmed
Roe in a 1992 case, although it now held that the constitutional right
to abortion derived not from a right to “privacy,” but from the Four-
teenth Amendment’s guarantee of liberty. And the United States Su-
preme Court defined liberty in an open-ended way: “At the heart of
liberty is the right to define one’s own concept of existence, of the
universe, and of the mystery of human life.”** The Court extended
this principle to the liberty of homosexual sodomy in 2003. Dis-
senting bitterly from these decisions, Justice Antonin Scalia re-
marked that the Court had “taken sides in the culture war.”® These
issues made every United States Supreme Court appointment, and
eventually appointments to lower federal courts and elections to
state courts, the subject of fierce political struggles.
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