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EBLING v MASCO CORPORATION

Docket Nos. 60917, 60907. Argued December 5, 1978 (Calendar Nos. 5, 4).-Decided June 10, 1980.

Charles Toussaint brought an action for wrongful discharge from his employment by Blue Cross and
Blue Shield of Michigan. The plaintiff testified that on the day he was hired in 1967 he was given a
“Supervisory Manual” and a pamphlet of “Guidelines”, which contained the defendant’s personnel
policies and procedures, including certain grounds and procedures for discipline of employees and
termination of their employment. The plaintiff argues that these documents constitute a written part of
his otherwise oral employment contract with the defendant and that, under the terms of the Supervi-
sory Manual, he could be discharged “for just cause only”, after warnings, notice, a hearing and
other procedures provided in the Supervisory Manual. The plaintiff testified that in 1972 he was
called into his supervisor’s office and told to resign. His employment with the defendant eventually
ended after review of the decision by the defendant’s personnel department, company president, and
chairman of the board of trustees, but the plaintiff was not given the benefit of all of the procedures in
the Supervisory Manual. A jury in Wayne Circuit Court, John D. O’Hair, J., returned a verdict for the
plaintiff of approximately $73,000 after the trial court denied the defersdaotion for a directed
verdict of no cause of action. The Court of Appeals, D. C. Riley, P.J., and Bashara and Mahinske, JJ.,
reversed and instructed the trial court to enter a judgment for the defendant (Docket No. 28888).
Plaintiff appeals.

Walter Ebling brought an action for wrongful discharge from his employment as Director of Marketing
for Molloy Manufacturing Division of Masco Corporation. The plaintiff alleged that his oral con-
tract of employment provided that the defendant employer could discharge him only for cause after
review by the defendant’s Executive Vice President, and that the defendant discharged him before
the third anniversary of his employment in order to prevent his exercise of a stock option which by
then had appreciated substantially in value. A jury in Wayne Circuit Court, Thomas J. Brennan, J.,
returned a verdict for the plaintiff of $300,000 plus interest and costs. The trial court denied the
defendant’s motion for judgment notwithstanding the verdict. The Court of Appeals, R. M. Maher,
P.J., and N. J. Kaufman and Borchard, JJ., affirmed in a per curiam opinion (Docket No. 29916).
Defendant appeals. In an opinion by Justice Levin, joined by Justices Kavanagh, Williams, and
Moody, the Supreme Coureld:

1. Contracts for “permanent” or “life” employment have in general been construed, in
the absence of distinguishing features or provisions or a consideration in addition to the services to
be rendered, as indefinite hirings terminable at the will of either party. The general rule is not a
substantive limitation on the enforceability of employment contracts but a rule of construction: be-
cause the parties begin with complete freedom, courts will presume that they intended to obligate
themselves to a relationship at will. The enforceability of a contract depends on consideration and
not on mutuality of obligation. The proper inquiry is whether the employee has given consideration
for the promise of employment.

2. If no definite time of employment is expressed, the court must construe the agreement
by assessing or allowing the jury to assess the evidence to determine the intent of the parties. The
issue in these cases is whether, assuming a contract for employment for an indefinite term, the
employmenmustbe terminable at the will of the employer so that he could not enter into a legally
enforceable agreement to terminate the employment only for cause. No authority has been cited for
the proposition that where an employer has agreed that an employee hired for an indefinite term shall
not be discharged except for cause the employer may, nevertheless, terminate the employment with-
out cause.

3. The plaintiffs contend that the agreements not to discharge them “as long as | did my job” or “[l
was] doing the job” were agreements not to discharge except for good cause. The issues submitted tc
the jury in each case without objection in this regard was whether there was an agreement to termi-



nate employment only for good cause and whether the employee had been discharged for good cause.
In the light of the verdicts for the plaintiffs, the analysis must proceed on the basis that the contract
provided that the employee would not be discharged except for good cause. There is no reason an
employment contract which does not have a definite term—the tandesinite”—cannot legally

provide job security. When a prospective employee inquires about job security and the employer
agrees that the employee shall be employed as long as he does his job, a fair construction is that the
employer has agreed to give up his right to discharge at will without assigning cause and may only
discharge for cause (good or just cause). The result is that such an employee, if discharged without
good or just cause, may maintain an action for wrongful discharge.

4. Where the employment is for a definite term it is implied, if not expressed, that the employee
cannot be discharged except for good cause, and collective bargaining agreements often provide that
discharge shall be only for good or just cause. There is thus no public policy against providing job
security or prohibiting an employer from agreeing not to discharge employees except for good or just
cause. That being the case, there is no reason that such a provision in a contract having no definite
term of employment with a single employee should necessarily be unenforceable and should be
regarded, in effect, as being against public policy and beyond the power of the employer to contract.
The plaintiffs were hired for responsible positions, and they negotiated specifically with regard to
job security with the persons who did the interviewing and hiring. If the defendant employers had
desired, they could have established a company policy of requiring prospective employees to ac-
knowledge that they served at the will or pleasure of the company and thus have avoided the misun-
derstandings that generated this litigation.

5. Plaintiff Toussaint’s testimony was sufficient to create a question of fact for the jury whether
there was a mutual understanding that it was company policy not to discharge an employee as long
as he did his job (discharge for just cause only), and that this policy, expressed in documents which
Toussaint asserted were handed to him when he was hired, would apply to him as to other Blue
Cross employees. However, the conclusion that the jury could properly find that the employer’s
policy manual created contractual rights does not rest solely on the plaintiff’s testimony concerning
his conversation with the executive who interviewed and hired him. An employer may choose to
establish personnel policies or practices and make them known to its employees, presumably to
enhance the employment relationship. No pre-employment negotiations need take place and the par-
ties’ minds need not meet on the subject; nor does it matter that the employee knows nothing of the
particulars of the employer’s policies and practices or that the employer may change them unilater-
ally. It is enough that the employer chooses, presumably in its own interest, to create an environment
in which the employee believes that, whatever the personnel policies and practices, they are estab-
lished and official at a given time, purport to be fair, and are applied consistently and uniformly to
each employee. The employer has then created a situation instinct with an obligation.

6. Blue Cross offered no evidence that the supervisory manual and guidelines are not
what they purport to be, statements of company policy on the subjects there addressed, including
discipline and termination. The manual by its terms purports to apply to all employees who have
completed a probationary period. The inference that the policies and procedures applied to Toussaint
is supported by his testimony that he was handed the manual in the course of a conversation in which
he inquired about job security.

7. Although Toussaint’s employment was for an indefinite term, the jury could find that
the relationship was not terminable at the will of Blue Cross. Blue Cross had established a company
policy to discharge for just cause only, pursuant to certain procedures, had made that policy and the
procedures known to Toussaint, and had thereby committed itself to discharge him only for just cause
in compliance with the procedures. There were thus, on this separate basis alone, special circum-
stances sufficient to overcome the presumptive construction that the contract was terminable at will.

8. A right to continued employment absent cause for discharge may, because of the
employer’s stated policies and established procedures, be enforceable in contract, as are rights to
bonuses, pensions and other forms of compensation under Michigan law, where the employer con-
templated mutual adherence to stated company policies and goals and derived benefits from a coop-
erative and loyal work force. An employer who establishes no personnel policies instills no reason-
able expectations of performance, and employers can make known to their employees that personnel
policies are subject to unilateral changes by the employer, so that the employees would have no



legitimate expectation that any particular policy will remain in force. Employees could, however,
legitimately expect that policies in force at any given time will be uniformly applied to all; if there is
in effect a policy to dismiss for cause only, the employer may not depart from that policy at whim
simply because it was under no obligation to institute the policy in the first place. Having announced
the policy, presumably with a view to obtaining the benefits of its effect on employees’ attitudes and
behavior, the employer may not treat its promise as illusory.

9. The question whether the terminations of the plaintiffs’ employment was in breach of the con-
tract, i.e., whether the terminations were for cause and in compliance with the defendants’ proce-
dures, was also one for the jury. A declaration that the employee was discharged for unsatisfactory
work is subject to judicial review: the jury may decide whether the employee was, in fact, dis-
charged for unsatisfactory work. The promise to terminate employment for cause only would be
illusory if the employer is permitted to be the sole judge and final arbiter of the propriety of the
discharge. There must be some review of the employer’s decision if the “cause” contract is to be
distinguished from the “satisfaction” contract. The factual issues for the jury will differ in each case
depending upon the specific cause the employer asserts for the discharge. However, the jury is
always permitted to determine the employer’s true reason for discharging the employee. In addition,
the jury should, where such a promise was made, decide whether the employee was discharged for
good cause. In so doing, it should be permitted to decide whether the reason for discharge amounts tc
good cause: Is it the kind of thing that justifies terminating the employment relation? Does it demon-
strate that the employee was no longer doing the job?

10. An employer which enters into a “cause” contract must be permitted to establish its own
standards for job performance and dismiss employees for failure to adhere to those standards al-
though another employer or the jury might have established lower standards. An employer who
agrees to discharge only for cause need not lower its standard of performance. The employer has
promised employment only so long as the employee does the job required by the employment con-
tract. The employés standard of performance can be made part of that contract. Breach of the
employer’s uniformly applied rules is a breach of the contract and cause for discharge. In such a
case, the question for the jury is whether the employer actually had a rule or policy and whether the
employee was discharged for violating it. An employer who only selectively enforces rules or
policies may not rely on the principle that a breach of a rule is a breach of the contract, there being in
practice no real rule. An employee discharged for violating a selectively enforced rule or policy
would be permitted to have the jury assess whether his violation of the rule or policy amounted to
good cause. Rules and policies uniformly applied are, however, as much a part of the “common law
of the job” and a part of the employment contract as a promise to discharge only for cause. In
addition, the employer could avoid the perils of an assessment by the jury by providing for an
alternative method of resolution of disputes. A written agreement, for a definite or indefinite term, to
discharge only for cause could, for example, provide for binding arbitration on the issues of cause
and damages.

The decision of the Court of Appeals is reversetbassaintand the matter is remanded to the
Wayne Circuit Court with instruction to reinstate the verdict. The decision of the Court of Appeals is
affirmed inEbling.

Justice Ryan, joined by Chief Justice Coleman and Justice Fitzgerald, wrote an opinion to affirm
the decision of the Court of Appealsibling,and a separate opinion to affirm the decision of the
Court of Appeals ifoussaintAs to Ebling, Justice Ryan wrote:

1. The general rule is that, in the absence of distinguishing features or provisions, or consider-
ation in addition to the services to be rendered, contracts for life or permanent employment are
indefinite hirings which are terminable at the will of either party. Sufficient consideration flowing to
the employer from the employee is an indispensable requisite to the enforceability of the employer’s



promise of secure employment. However, the argument that the employee’s promise to work is
illusory in that it does not legally limit his future action and that there is therefore no mutuality of
obligation, although it has validity with respect to bilateral contracts, does not apply to the typical
employment contract and, in particular, to the agreement in this case.

2. The typical employment agreement is unilateral. Generally, the employer makes an
offer or promise which the employee accepts by performing the act upon which the promise is
expressly or impliedly based. The emploggromise constitutes, in essence, the terms of the em-
ployment agreement; the employgeaction or forbearance in reliance upon the employer’s promise
constitutes sufficient consideration to make the promise legally binding. In such circumstances, there
is no contractual requirement that the promisee do more than perform the act upon which the promise
is predicated in order to legally obligate the promisor. Consequently, the enforceability of the
employer’s promise is not limited to those cases in which the employee provides some consider-
ation in addition to the service to be rendered.

3. Courts generally construe the term “permanent” or “lifetiemeployment to mean
that the employment shall be of a steady rather than a temporary nature, and shall continue indefi-
nitely until one of the parties wishes to sever the relationship. The relationship is said to be termi-
nable at the will of either party. However, there are two exceptions to the general rule. First, where
an employee gives additional consideration in exchange for his employment and employment secu-
rity, that fact supports a conclusion that the parties intended an employment relationship in which the
employer had relinquished his unfettered discretionary right to terminate the employment at will.
Second, where the employment agreement includes some distinguishing feature or provision to pre-
clude the construction of employment at wallg.,a collective bargaining agreement with a provi-
sion that an employee shall be discharged only for cause, the employer’s freedom to terminate the
service is limited by the contract. The second exception also applies to oral employment contracts
with distinguishing features or provisions which limit the employer’s freedom to terminate the
employee’s service.

4. The testimony in this case made an issue for the jury on whether the parties made an
oral contract which included the distinguishing feature or provision that the plaintiff’'s employment
was not terminable at will but only for cause. The parties do not disagree that the oral contract of
employment included provisions for the plaintiff’s participation in a stock option plan after the third
anniversary of the commencement of his employment. The plaintiff testified that the terms of the
contract were that if his supervisor found his performance unsatisfactory, the defendant could termi-
nate his employment only if its Executive Vice President personally reviewed the pégetifor-
mance, he was given a chance to correct the things his supervisor found unsatisfactory, and the
Executive Vice President concluded thereafter that the plaintiff was not “doing the job”. The trial
court properly instructed the jury that it was required to decide whether such distinguishing features
or provisions were part of the agreement between the parties, and whether they amounted to an
agreement to discharge the plaintiff only for cause; determination of the terms of the employment
contract was for the jury, not for the court, to decide. The jury answered in the plaintiff’s favor, as it
was free to do in the light of the evidence.

5. Whether the plaintiff’s services were satisfactorily performegwhether there existed “cause”
to discharge him, is to be determined by the defendant employer, not by the jury. However, the jury
may address the claim that dissatisfaction expressed by the employer is insincere, in bad faith,
dishonest, or fraudulently claimed by the defendant as a subterfuge. The plaintiff alleged that the
defendant’s real purpose in terminating his employment prior to the third anniversary was to prevent
him from exercising his stock option. Sufficient evidence was introduced to permit the jury to infer,
if it believed the evidence, that the defendant’s decision to discharge the plaintiff was not for cause
or because he was not “doing the job”. The evidence, taken in a light most favorable to the plaintiff,
shows that a bargained-for term of the employment contract was a limitation on the right to discharge
the plaintiff at will.

As toToussaintJustice Ryan wrote:

1. The only direct evidence bearing on the plaintiff's claim that the defendant’s Supervisory



Manual and Guidelines constituted the written portion of the plaintiff’s employment contract was the
plaintiff’s testimony that he was given the documents when he was hired and that he “felt” they were
a part of his employment contract. Nowhere in the documents is there a reference to the plaintiff, his
specific job, or an employment contract of any kind. Neither document is signed by the plaintiff or a
representative of the defendant, nor is a place provided for signatures. The manual repeatedly de-
clares that it is a statement of company policy, and pages of the manual are regularly added and
deleted by the defendant without notice to any employee. The plaintiff did not learn of its existence
until after he was hired, which is in keeping with the testimony of defendant’s witnesses that the
Supervisory Manual is given to supervisors as an aid in supervising their subordinate employees,
and not as declaring the terms of an employment contract. Although circumstances could exist in
which an employer’s written policies might be incorporated by reference into an oral employment
contract, the record in this case is wholly devoid of evidence to justify a conclusion that the parties
agreed that the Supervisory Manual would become a part of the plaintiff's employment contract.

2. The defendant’s manual of personnel policies cannot become its employment con-
tract with some or all of its employees by the company’s inadvertence and inattention, or by acci-
dent. The question whether a contract has been made, and what are its terms, is for the jury, but the
guestion cannot be put to the jury unless there is some evidence from which a reasonable juror would
be warranted in finding a contract. An examination of the record in this case, made in the light most
favorable to the plaintiff, does not show any evidence whatever from which a jury was free to
conclude that the parties agreed, expressly or by implication, that the defendant’s Supervisory Manual
or Guidelines would be included in the plaintiff’s employment contract.

3. Employment contracts, like other binding agreements are the product of informed
understanding and mutual assent. The relationship is a product of a meeting of the minds expressec
by some offer by one to employ, or to work for, the other, and an acceptance of the offer. Nothing in
the evidence in this case establishes that the trier of fact was entitled to conclude that there was a
meeting of the minds on whether the defendant’s Supervisory Manual and Guidelines would consti-
tute terms of the plaintiff's employment contract. The cases which the plaintiff cites on this issue are
inapposite because they concern ancillary obligations of an employer to pay bonus and pension
benefits, based on a theory of promissory estoppel, rather than limitations on the employer’s right to
discharge the plaintiff from his employment. The plaintiff in this case has not pleaded a claim of
promissory estoppel, but, even if he had, the record is without evidence that the plaintiff relied on
any statements contained in the Supervisory Manual and Guidelines concerning the duration of his
employment, notice of termination, or warnings ptmtermination as an inducement to accept
employment with the defendant or to remain there.

4, The record in this case only shows an oral employment contract for permanent ser-
vice of an unspecified duration. In the absence of distinguishing features or provisions, or special
consideration from the employee, such hirings are generally regarded as indefinite hirings termi-
nable at the will of either party. The plaintiff does not claim that his discharge from employment was
for reasons of bad faith, malice, or retaliation, or for his refusing to do that which public policy
forbids or condemns; nor is there any evidence in the record to suggest that this is such a case.
Neither is this a case in which an employee relied on his substantial longevity of employment to
claim that an employer cannot terminate a long-term employment contract without cause. Here the
employment relationship lasted for five years, and the plaintiff relies upon a claim of an express
contract that his discharge from his employment would be only for just cause. The plaintiff has failed
to present a prima facie case in support of his claim. Therefore, the trial court erred in denying the
defendant’s motion for a directed verdict of no cause of action.

79 Mich App 429; 262 NW2d 848 (1977) reversed.

79 Mich App 531; 261 NW2d 74 (1977) affirmed.

OPINION OF THE COURT



1. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — CONSTRUCTION — TERMI-
NATION.

Contracts for “permanent” or “life” employment have, in general, been construed in the absence of
distinguishing features or provisions or a consideration in addition to the services to be rendered, as
indefinite hirings, terminable at the will of either party; the general rule is not, however, a substan-
tive limitation on the enforceability of employment contracts but merely a rule of construction.

2. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — ENFORCEABILITY — MUTU-
ALITY.

The enforceability of an employment contract depends on whether the employee has given consider-
ation for the employer’s promise of employment, not the mutuality of obligation.

3. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — CONSTRUCTION — TERMI-
NATION.

A court will presume that the parties to an employment contract intended to obligate themselves to a
relationship at will because the parties begin with complete freedom; if no definite time of employ-
ment is expressed, the court must construe the agreement by assessing or allowing the jury to assess
the evidence to determine the intent of the parties.

4. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
WRONGFUL DISCHARGE —ACTIONS.

An employee who is discharged without good or just cause may maintain an action for wrongful dis-
charge where the employee, although employed for an indefinite term, inquires prospectively about
job security, and the employer agrees that the employment shall be as long as the employee “does the
job”; a fair construction of the employment contract is that the employer has given up his right to
discharge the employee at will without assigning cause and may only discharge for cause (good or
just cause).

5. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
SECURITY — PUBLIC POLICY.

There is no public policy against providing job security or prohibiting an employer from agreeing not to
discharge employees except for good or just cause; thus there is no reason that such a provision in a
contract for an indefinite term of employment with a single employee should necessarily be unen-
forceable and be regarded, in effect, as being against public policy and beyond the power of the
employer to contract.

6. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
WRONGFUL DISCHARGE — PERSONNEL POLICY — QUESTION OF FACT.

Testimony by the plaintiff was sufficient to create questions of fact for the jury whether the plaintiff and
his employer mutually understood that the employer had a company policy to discharge for just cause
only and whether the policy applied to the particular employee where the employee asserted that he
was handed the employer’s “Supervisory Manual” and “Guidelines” in response to a question about
job security when he was hired, the employer offered no evidence that the documents were not what
they purported to be, statements of company policy on the subjects there addressed, including disci-
pline and termination of employment, and the manual by its terms purported to apply to all employees
who had completed a probationary period.

7. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
DISCHARGE — PERSONNEL POLICY.

There were special circumstances sufficient to permit a jury to find a contract of employment for an
indefinite term to be not terminable at the will of the employer where the employer had established a
company policy to discharge employees for just cause only, pursuant to certain procedures, had made
that policy and the procedures known to the plaintiff, and thereby had committed itself to discharge
him only for just cause in compliance with the procedures.



8. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
PERSONNEL POLICY.

Statements by an employer of its personnel policy and procedure can give rise to contractual rights in
employees without evidence that the parties mutually agree that the policy statements create contrac-
tual rights in the employee where the employer contemplates mutual adherence to the stated policies
and thereby derives benefits from a cooperative and loyal work force.

9. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
DISCHARGE — PERSONNEL POLICY.

The right to continued employment absent cause for termination may, because of the employer’s stated
policies and established procedures, be enforceable in contract just as are rights so derived to bo-
nuses, pensions and other forms of compensation under Michigan law.

10. MASTER AND SERVANT - TERMS OF EMPLOYMENT - PERSONNEL POLICY.

Employees could legitimately expect that statements by an employer of its personnel policy in force at
any given time will be uniformly applied to all as a part of the “common law of the job” and a part of
the employment contract; if there is in effect a policy to dismiss employees for cause only, the
employer may not depart from that policy at whim because, having chosen to announce the policy,
presumably with a view to obtaining the benefits of its effect on attitudes and behavior of the em-
ployees, the employer may not treat its promise as illusory.

11. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOY-
MENT — WRONGFUL DISCHARGE — QUESTION OF FACT.

A declaration by an employer that an employment relation was terminated for unsatisfactory work is
subject to judicial review where the employer promises to terminate employment for cause only; the
jury should decide whether the employee was, in fact, discharged for unsatisfactory work, because
the promise to terminate employment for cause only would be illusory if the employer is permitted to
be the sole judge and final arbiter of the propriety of the discharge and there must be some review of
the employer’s decision if the “cause” employment contract is to be distinguished from the “satisfac-
tion” contract.

12. MASTER AND SERVANT — TERMS OF EMPLOYMENT — STANDARD OF PERFORMANCE.

An employer which enters into a contract to terminate employment for cause only must be permitted to
establish its own standards for performance of the job and to dismiss employees for failure to adhere
to those standards although another employer, or a jury, might have established lower standards.

13. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
WRONGFUL DISCHARGE — QUESTION OF FACT.

Breach by the employee of the employer’s uniformly applied rules of job performance is a breach of the
employment contract and cause for discharge where the employer has promised employment only so
long as the employee does the job required by the employment contract, and in such a case, the
guestion for the jury is whether the employer actually had a rule or policy and whether the employee
was discharged for violating it; however, an employer who only selectively enforces rules or poli-
cies may not rely on the principle that a breach of a rule is a breach of the contract, there being in
practice no rule, and an employee discharged for violating such a selectively enforced rule should be
permitted to have the jury assess whether his violation amounted to “cause”.



SEPARATE OPINION BY RYAN, J.

14. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMINATION.

The general rule is that contracts for life or permanent employment are indefinite hirings which are
terminable at the will of either party, in the absence of distinguishing features or provisions of the
contract, or consideration in addition to the services to be rendered.

15. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — CONSIDERATION.

Sufficient consideration flowing to the employer from the employee is an indispensable requisite to
the enforceability of the employer’s promise of security in an employment contract; however, the
argument that the employee’s promise to work is illusory in that it does not limit his future action
and that therefore there is no mutuality of obligation, although it has validity with respect to
bilateral contracts, does not apply to the typical employment contract which is a unilateral offer
by the employer which the employee accepts by performing the act upon which the promise is
expressly or impliedly based.

16. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — CONSIDERATION.

An employer’s offer or promise of employment generally constitutes, in essence, the terms of the
employment agreement; the employexction or forbearance in reliance upon the employer’s
promise constitutes sufficient consideration to make the promise legally binding, and there is no
contractual requirement that the employee do more than perform the act upon which the promise is
predicated in order to legally obligate the promisor.

17. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — CONSIDERATION.

An employee is not always required to furnish the employer consideration in addition to his services
to be rendered in order to restrict the employer’s ability to discharge the employee when the
contract is for an indefinite term; an employment contract, whether written or oral, which in-
cludes some distinguishing feature or provision which precludes a construction of an employment
at will shows a mutual intention to limit the employer’s unfettered discretion in terminating the
employment relationship.

18. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — PERMANENT EMPLOYMENT
— WORDS AND PHRASES.

Courts generally construe the term “permanent” or “lifetime” employment to mean that the employ-
ment shall be of a steady rather than a temporary nature, and shall continue indefinitely until one
of the parties wishes to sever the relationship; the relationship is said to be terminable at the will
of either party.

19. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
TERMINATION.

A jury was free to decide that such distinguishing features or provisions were a part of a plaintiff's
oral employment contract as to amount to an agreement to discharge the plaintiff from employ-
ment only for cause where the plaintiff testified that the terms of the contract were that if his
supervisor found his performance unsatisfactory, the defendant could terminate his employment
only if its Executive Vice President personally reviewed the plaintiff's performance, he was given
a chance to correct the things his supervisor found unsatisfactory, and the Executive Vice Presi-
dent concluded thereafter that the plaintiff was mating the job.

20. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMINATION.
Whether a plaintiff employee’s services were satisfactorily performed under the terms of an employ-



ment agreement to discharge him only for cause, i.e., whether there existed “cause” to discharge
him, is to be determined by the defendant employer, not by a jury; however, the jury may address
the claim that the dissatisfaction expressed is insincere, in bad faith, dishonest, or fraudulently

claimed by the defendant as a subterfuge.

21. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — WRONGFUL TERMINATION.

Sufficient evidence was introduced to permit a jury to infer, if it believed the evidence, that the
defendant employer’s decision to discharge the plaintiff from employment was not for cause or
because he was not “doing the job” under the terms of the oral employment contract where the
plaintiff testified that the defendant’s real purpose in terminating his employment, prior to his
third anniversary with the defendant, was to prevent him from exercising a stock option on that
date which by then had appreciated substantially in value, and that the contractual procedures for
reviewing his performance of the job were not followed by the defendant.

DISSENTING OPINION BY RYAN, J.

22. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT.

A plaintiff failed to prove a claim that under the terms of certain personnel policies contained in a
“Supervisory Manual” and a pamphlet of “Guidelines”, which were given to him by his employer
as an aid in supervising his subordinate employees, he could be discharged from his oral contract
of employment “for just cause only”, after warnings, notice, a hearing and other procedures,
where the only direct evidence bearing on the claim was the plaintiff's testimony that he was given
the documents when he was hired and that he “felt” they were a part of an employment contract,
and nothing in the documents would justify a conclusion that the plaintiff and his employer agreed
that they would become a written part of his otherwise oral employment contract.

23. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT.

An employer’s manual of personnel policies for the use of its supervisors cannot become part of its
oral employment contract with some or all of its employees by the eniplmavertence and
inattention, or by accident; the question whether an employment contract has been made, and
what are its terms, is for the jury, but the question cannot be put to the jury unless there is some
evidence from which a reasonable juror would be warranted in finding a contract was made.

24. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — OFFER AND ACCEPTANCE.

Employment contracts, like other binding agreements, are the product of informed understanding and
mutual assent; the relationship is a product of a meeting of the minds expressed by some offer by
one to employ, or to work for, the other and an acceptance of the offer.

25. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMINATION — ANCIL-
LARY OBLIGATIONS — PROMISSORY ESTOPPEL.

Cases which concern ancillary obligations of an employer to pay bonus and pension benefits to an
employee, based on a theory of promissory estoppel, are inapposite to a claim that an employer
supervisory manual was incorporated into the terms of an oral employment contract to limit the
employer’s right to discharge an employee from his employment.

26. MASTER AND SERVANT—EMPLOYMENT CONTRACTS — TERMS OF EMPLOYMENT —
PROMISSORY ESTOPPEL.

A claim of promissory estoppel is not proven to limit an employer’s right to discharge an employee
from his oral contract of employment by personnel policies announced in the employer’s supervi-
sory manual and pamphlet of “guidelines” where the record is without evidence that the plaintiff
employee relied on any statements contained in those documents concerning the duration of his
employment, notice of termination of employment, or warnings prior to termiregtianinduce-
ment to accept employment with the defendant employer or to remain there.

27. MASTER AND SERVANT — EMPLOYMENT CONTRACTS — TERMINATION.



A claim of an express contract that a plaintiff's discharge from his employment would be only “for
just cause” is not established where the record shows only an oral employment contract for per-
manent servicesf anunspecified duration; in the absence of distinguishing features or provisions
of the contract, or consideration in addition to the services to be rendered, such contracts are
generally regarded as indefinite hirings terminable at the will of either party.

Gottlieb & Goren, P.C for plaintiff Tousaint.
Harry Risemarfor plaintiff Ebling.

Long, Preston, Kinnaird & Avarfby Grady Avant, Jr.andJoseph F. Page, lIfjor defendant Blue
Cross & Blue Shield of Michigan.

Cross, Wrock, Miller & Viesorfby W. Robert Chandleand Michael A. Holmesjor defendant
Masco Corporation.

Amici Curiae:
William B. Danielfor Chrysler Corporation.
Beaumont, Smith & Harriby Dwight H. Vincentfor Employers Association of Detroit.

LEVIN, J. (for reversal in Toussaint and affirmance in EblinQharles Toussaint was employed in
a middle management position with Blue Cross and Walter Ebling was similarly employed by Masco.
After being employed five and two years, respectively, each was discharged. They commenced actions
against their former employers, claiming that the discharges violated their employment agreements which
permitted discharge only for cause. A verdict of $72,835.52 was rendered for Toussaint and a verdict of
$300,000 for Ebling whose discharge left him ineligible to exercise a stock option. Different panels of
the Court of Appeals revers@dussainand affirmedebling.

In Toussaintve reverse the judgment of the Court of Appeals and reinstate the jury verdict; we affirm
Ebling.

In Lynas v Maxwell Farmghis Court said that “[c]ontracts for permanent employment or for life
have beeronstruedoy the courts on many occasiohsgeneralit may be said that in the absence of
distinguishing features or provisions or a consideration in addition to the services to be rendered, such
contracts are indefinite hirings, terminable at the will of either party”. (Emphasis supplied.)

The Court of Appeals ifoussainteadLynasas requiring reversal and said “a contract for perma-
nent employment or employment for life is a contract for an indefinite period and terminable at the will
of either party” andcannot be made other than terminable at will by a provision that states that an
employee will not be discharged except for cadg€mphasis supplied.)

Another panel held that Ebling’s bargaining for an agreement that he would not be discharged if he
was doing his job removed his case “from the general rule that a contract for indefinite employment is
terminable at will,” and brought it within the exception mentiondg/mas for “distinguishing features
or provisions or a consideration in addition to the services to be rendered”.

Lynasindicates, our colleague states, and we agree, that the “general” rule there set forth concerning
the terminability of a hiring deemed to be for an indefinite term is not a substantive limitation on the
enforceability of employment contracts but merely a rule of “construction”.

In Eblingour colleague concludes that the evidence presented an issue for the jury whether the parties
made an oral contract that was not terminable at will but only for cauBaussainthe concludes that
it did not.

These cases are not factually distinguishable. Both Toussaint and Ebling inquired regarding job secu-
rity when they were hired. Toussaint testified that he was told he would be with the company “as long as
| did my job”. Ebling testified that he was told that if he was “doing the job” he would not be discharged.



Toussaint's testimony, like Ebling’s, made submissible to the jury whether there was an agreement for a
contract of employment terminable only for catise.

Toussaint’s case is, if anything, stronger because he was handed a manual of Blue Cross personne
policies which reinforced the oral assurance of job security. It stated that the disciplinary procedures
applied to all Blue Cross employees who had completed their probationary period and that it was the
“policy” of the company to release employees “for just cause only”.

Our colleague acknowledges that, apart from an express agreement, an eglplgifiegate expecta-
tions grounded in an employer’s written policy statements have been held to give rise to an enforceable
contract. He states, however, that the cases so holding are distinguishable because they concern deferre
compensation (termination pay, death benefits and profit-sharing benefits) that “the employers should
reasonably have expected would induce reliance by the employee in joining or remaining in the employer’s
service”. He does not explain why an employer should reasonably expect that a promise of deferred
compensation would induce reliance while a promise of job security would not.

Although the manual of personnel policies was handed to Toussaint in response to his inquiry regard-
ing job security, our colleague concludes that the record is without “any evidence whatever that Mr.
Toussaint relied” upon its provisions.

We hold that

1) aprovision of an employment contract providing that an employee shall not be discharged except
for cause is legally enforceable although the contract is not for a definite term—the term is “indefinite,”
and

2) such a provision may become part of the contract either by express agreement, oral or written, or
as a result of an employee’s legitimate expectations grounded in an employer’s policy statements.

3) InToussaintas inEbling,there was sufficient evidence of an express agreement to justify sub-
mission to the jury.

4) Ajury could also find for Toussaint based on legitimate expectations grounded in his employer’s
written policy statements set forth in the manual of personnel policies.

Masco and Blue Cross contend

1) Itis settled Michigan law that employment contracts for an indefinite term are terminable at the
will of either party unless the employee has furnished consideration to his employer other than his
services. A promise by an employer to discharge only for an obviously determinable cause represents
such a departure from firmly established doctrines of contract formation and the normal expectations
accompanying an indefinite employment relationship that it should require separate and distinct consid-
eration in order to be enforceable.

2) Where a definite term of employment is specified, each party has furnished consideration by
limiting his right to terminate the relationship at will, but where one party (the employer) obligates
himself to continue the relationship as long as the other desires and the other (the employee) reserves th:
right to terminate at will, there is no mutuality of obligation and so the agreement must fail for lack of
consideration.

So explained, theynas‘rule” for which the employers contend appears to be a principle of substan-
tive contract law rather than a rule of construction.

The enforceability of a contract depends, however, on consideration and not mutuality of obligation.
The proper inquiry is whether the employee has given consideration for the employer’s promise of
employment.

The “rule” is useful, however, as a rule of construction. Because the parties began with complete
freedom, the court will presume that they intended to obligate themselves to a relationship at will.

To the extent that courts have seen the rule as one of substantive law rather than construction, they
have misapplied language and principles found in earlier cases where the courts were merely attempting
to discover and implement the intent of the parties.



A

If no definite time is expressed, the court must construe the agreement. Early cases took several
approaches. Some followed the English rule that the term was presumed to FeCtlyearlooked to
the period of payment and designated that the téfrpayment was monthly, the contract was monthly,
renewable each month as the relationship continued. Other courts, including the Michigan Court, as-
sessed or allowed a jury to assess the evidence and determine the intent of thé parties.

In Franklin Mining Co v Harridtthis Court concluded that the jury could find that the hiring, although
for an indefinite term, was “for at least a year.

Shortly thereafter, Horace Gay Wood wrote in his treatise on master-servant relations:

“With us the rule is inflexible, that a general or indefinite hiringria faciea hiring at will, and if
the servant seeks to make it out a yearly hiring, the burden is upon him to establish it by proof. A hiring at
so much a day, week, month or year, no time being specified, is an indefinite hiring, and no presumption
attaches that it was for a day even, but only at the rate fixed for whatever time the party m&y serve.

Franklin Miningwas one of the four American cases cited by Wood as autkoFaythe extent the
issue of the term of employment was even present in these cases, the juries were permitted to determine
the duration of the contract from written or oral communications between the parties, usages of trade, the
type of employment, and other circumstanédske many rules, however, Wood'’s rule was quickly
cited as authority for another proposition. Some courts saw the rule as requiring the employee to prove
an express contract for a definite term in order to maintain an action based on termination of the employ-
ment. The “rule” was applied in cases where the claim was one of “permanent” or lifetime employment,

a term of employment inherently indefinite.

Perry v Wheeléf concerned a minister who was elected permanent rector of a church. The minister
became involved in a dispute with the congregation and almost all communication between the parties
ceased. An ecclesiastical review board determined that the relationship should be dissolved and recom-
mended terms for settlement. The minister insisted he had a right to remain. The Kentucky Supreme
Court held that although he had been elected “permanent rector”, “it was intended he should continue to
hold the place until one or the other of the contracting parties should desire to terminate the connection,
in which case the dissatisfied party was to have the right to be relieved of further obligations to the other,
upon fair and equitable termand after reasonable notice”. To hold otherwise would “result in com-
pelling an unwilling pastor to remain with his congregation, or a dissatisfied congregation to retain and
pay an unpopular and distasteful minister after the feeling of estrangement had become so intense that the
continuance of the pastoral relation would tend to tear down and destroy rather than to preserve or build
up the cause of Christianity”. (Emphasis supplied.)

Lord v Goldberéf followed Perry’s holding that the “permanent” tenure there did not mean lifetime
employment but indefinite employment.Lard it was agreed that the plaintiff, who represented that he
could secure certain customers and bring $2,000 to $3,000 of business to his employer each month,
would have permanent employment as solicitor “so long as he should use his best efforts to extend [the
defendant’s] business.” After four months, the plaintiff had brought in a total of only $1,700, and the
employer notified him that the relationship could continue only on altered terms. The plaintiff refused.
The California Supreme Court found it “clear that plaintiff’'s employment was not intended to be for life,
or for any fixed or certain period. It was to be ‘permanent’, but that only meant that it was to continue
indefinitely, and until one or the other of the parties should wish, for gooe reasonto sever the
relation”. (Emphasis supplied.) The plaintiff had misrepresented his abilities. “Under these circum-
stances, and after trying the experiment for about twenty weeks, the defendanjisstifezd “ in
refusing to continue the relationship unless the plaintiff accepted less money. (Emphasis supplied.)

Lord has been cited, by this and other courts, for the proposition that permanent employment is indefi-
nite employment and, therefore, terminable at will. This, of course, attributes to the case a holding not
there made. To be sure, thard court said “permanent” did not mean “lifetime” but merely indefinite
employment, terminable by either party. But the court spoke of “good cause” and “justified” refusal, and
nowhere implied that the relationship was terminable at will without good reason.

In Sullivan v Detroit, Y & AA R CB,this Court considered a contract for permanent employment.
Sullivan had helped incorporate the railroad in exchange for a promise from the incorporators that he
would be “permanent attorney of the road”. After incorporation, he was employed for one year and then



the relationship was severed by the railroad.

The railroad argued that the one year employment was “a permanent employment within the true intent
and meaning of the parties, and that it operated as a complete accord and satisfaction of his claim”, citing
Perry, Lord, Elderton v EmmeYisindLouisville & NR Co v Offutt® Sullivan cited other cases where
permanent employment was construed to mean “continuous or indefinite employment, not terminable at
the will of either party”. The Court, citing 2 Bouvier Law Dictionary and 20 American & English
Encyclopedia of Law (2d ed), stated that “permanent employment” means “employment for an indefinite
time, which may be severed by either party”, and “[s]uch contracts, in the absence of special consider-
ations, conditions and circumstances, are not construed to continue indefinitely, but are terminable at any
time by either party”.

Lord andPerrywere described by the Court as cases where the contract was held to be terminable at
the will of either party. No mention was made of the “good reasons” requirementliand the true
holding ofPerrythat the rector did not have the right to retain his position for life and withhold posses-
sion of the rectory and grounds and that the relationship was severable by the parties “upon fair and
equitable terms” and with the concurrence or approval of ecclesiastical authority.

Sullivan relied on cases where an injured employee gave up a tort claim against his employer in
exchange for a promise of employment. He also €atlig v Carf°where an enameler agreed to give
up his business and join the defendant in the same occupation in exchange for permanent employment a
stipulated wages. After several months the plaintiff was discharged. The Supreme Judicial Court of
Massachusetts said:

“To ascertain what the parties intended figrmanent employment,’ it is necessary to consider the
circumstances surrounding the making of the contract, its subject, the situation and relation of the parties,
and the sense in which, taking these things into account, the words would be commonly understood.”

The court found that permanent employment meant employment so long as the defendant had enameling
work which the plaintiff was able to perform.

The opinion inSullivan,making its own assessment of the facts, found that “[p]laintiff gave up no
occupation or business, as did plaintifiGarnig v Carr.On the contrary, he maintained his law busi-
ness the same as usual, during the same time, at the same place, and in the same office. He gave up no
of his other work. He released no claim and gave no past consideration for the contract, as was done in”
other cases relied on by Sullivan.

Stating that the life of the corporation was 30 years and the contract was either binding for 30 years or
terminable at the will of either party, the Court found it “impossible to conclude that the parties who
made this contract contemplated that the plaintiff was to be employed for thirty years, or as long as he
was able to do the legal work of the defendasriquestionably, the Court saw its task as construing the
term “permanentin a manner consistent with the parties’ intent. This is all that had been done in the
cases cited by the partiesSallivanand all that th&ullivanCourt did. Nowhere did the Court indicate
that if the parties had, in fact, agreed to employment other than at will the bargain would be unenforce-
able unless Sullivan gave some consideration in addition to his services.

In Lynasthe employee alleged a contract for permanent employasdong as his services were
satisfactory to defendarithe Court spoke of contracts for permanent employment generally, noting that
“permanent” is generally construed as meaning indefinite employment terminable at will but that when
there are distinguishing features the contract may be construed otherwise.

Lynas attempted to analogize his cas€#&onig but the Court was not persuaded that his selling a
business operated in his wife’s name brought the case within the purvigavrof and similar cases
because, in the Court’s view, Lynas’s action in disposing of the business was not “considered by the
parties as a part of the performance.” Because Lynas was employed permanently so long as his service:
were satisfactory and his services were found to be unsatisfactory, his employment could be terminated
without obligation. Again, the Court assessed the facts and construed the meaning of the agreement.

In Adolph v Cookware Co of Amerithis Court did seem to state a réfldyut, as formulated, it
carried previous cases beyond their holdinggiaswas erroneously cited for the proposition that,
unless there is consideration other than the promise of services, permanent employment is terminable a
will, and, along witH_ord, for the additional proposition that plaintiff’s giving up his profession was but
an incident necessary to place himself in a position to accept and perform the contract and not a price or



consideration for the contract of employment. It is unclear whether the latter proposition was a holding
on the facts oAdolphor intended to be a statement of laynaswas decided on its facts and announced

no general principles of substantive ldwrd held only that permanent employment does not mean
lifetime employment which cannot be terminated even for good cause.

In all events, the issue in all these cases was whether, assuming a contract for “permanent” employ-
ment, that employment was terminable at the will of the employer, not whether, as here, assuming an
employment contract for an indefinite term, the employmmargtbe terminable at will so that the em-
ployer could not enter into a legally enforceable agreement to terminate the employment only for cause.

The court’s task in the cited cases was to construe “permanent” consistent with the circumstances
surrounding the formation of the contract; where the parties appeared to intend only steady employment,
the general rule that the relationship is terminable at will was applied.

No authority is cited by Blue Cross, Masco or our colleague for the proposition that where an em-
ployer has agreed that an employee hired for an indefinite term shall not be discharged except for cause
the employer may, nevertheless, terminate the employment without cause.

B

The amici curiae argue in support of the employers that permitting the discharge of employees hired
for an indefinite term only for cause will adversely affect the productivity and competency of the work
force.

Employers are most assuredly free to enter into employment contracts terminable at will without
assigning cause. We hold only that an employer’s express agreement to terminate only for cause, or
statements of company policy and procedure to that effect, can give rise to rights enforceable in contract.

C

Toussaint and Ebling contend that their employers’ agreement not to discharge “as long as | did my job
[Toussaint]” or “[I was] doing the job [Ebling]” was an agreement not to discharge except for good
cause. The issues submitted to both juries, without objection in this regard, were whether there was an
agreement to terminate employment only for good cause and whether the employee had been discharged
for good cause. In light of the jury verdicts we proceed on the basis that the contracts provided that the
employee would not be discharged except for good cause.

We see no reason why an employment contract which does not have a definite term—the term is
“indefinite’—cannot legally provide job security. When a prospective employee inquires about job
security and the employer agrees that the employee shall be employed as long as he does the job, a fair
construction is that the employer has agreed to give up his right to discharge at will without assigning
cause and may discharge only for cause (good or just cause). The result is that the employee, if dis-
charged without good or just cause, may maintain an action for wrongful discharge.

Suppose the contracts here were written, not oral, and had provided in so many words that the employ-
ment was to continue for the life of the employee who could not be discharged except for cause (includ-
ing as a cause, if you will, his attaining the companyandatory retirement age). To construe such an
agreement as terminable at the will of the employer would be tantamount to saying, as did the Court of
Appeals inToussaintthat a contract of indefinite duratidoannot be made other than terminable at
will by a provision that states that an employee will not be discharged except for’t&rsghasis
supplied) and that only in exceptional circumstances, where there are “distinguishing features or provi-
sions or a consideration in addition to the services to be rendered”, would an employee be permitted to
bargain for a legally enforceable agreement providing job security.

Where the employment is for a definite term—a year, five years, ten years—it is implied, if not
expressed, that the employee can be discharged only for gooéf eaugiseollective bargaining agree-
ments often provide that discharge shall only be for good or just cause. There is, thus, no public policy
against providing job security or prohibiting an employer from agreeing not to discharge except for good
or just cause. That being the case, we can see no reason why such a provision in a contract having no
definite term of employment with a single employee should necessarily be unenforceable and regarded,
in effect, as against public policy and beyond the power of the employer to contract.

Toussaint and Ebling were hired for responsible positions. They negotiated specifically regarding



job security with the persons who interviewed and hired them. If Blue Cross or Masco had desired, they

could have established a company policy of requiring prospective employees to acknowledge that they

served at the will or the pleasure of the company and, thus, have avoided the misunderstandings that
generated this litigatioft.

We have already indicated that we do not agree with our colleague’s concluSarssainthat
“the record is wholly devoid of evidence, direct or circumstantial, to justify the conclusion that the
parties agreed that the manual” “would become the plaintiffs contract of employment”.

Toussaint’s testimony was sufficient to create a question of fact for the jury whether there was a
mutual understanding that it was company policy not to discharge an employee “as long as [he] did [his]
job”, and that this policy, expressed in documents (which said “for just cause only”), assertedly handed
to Toussaint when he was hired, would apply to him as to other Blue Cross employees.

We do not, however, rest our conclusion that the jury could properly find that the Blue Cross policy
manual created contractual rights solely on Toussaint’s testimony concerning his conversation with the
executive who interviewed and hired him.

While an employer need not establish personnel policies or practices, where an employer chooses to
establish such policies and practices and makes them known to its employees, the employment relation-
ship is presumably enhanced. The employer secures an orderly, cooperative and loyal work force, and
the employee the peace of mind associated with job security and the conviction that he will be treated
fairly. No pre-employment negotiations need take place and the parties’ minds need not meet on the
subject® nor does it matter that the employee knows nothing of the particulars of the employer’s poli-
cies and practices or that the employer may change them unilaterally. It is enough that the employer
chooses, presumably in its own interest, to create an environment in which the employee believes that,
what-ever the personnel policies and practices, they are established and official at any given time,
purport to be fair, and are applied consistently and uniformly to each employee. The employer has then
created a situation “instinct with an obligatich”.

Blue Cross offered no evidence that the manual and guidelines are not what they purport to be—
statements of company policy on the subjects there addressed, including discipline and termination.

The jury could properly conclude that the statements of policy on those subjects were applicable to
Toussaint although the manual did not explicitly refer to him. The manual, by its terms, purports to apply
to all employees who have completed a probationary péridde inference that the policies and
procedures applied to Toussaint is supported by his testimony that he was handed the manual in the
course of a conversation in which he inquired about job security.

Although Toussaint's employment was for an indefinite term, the jury could find that the relationship
was not terminable at the will of Blue Cross. Blue Cross had established a company policy to discharge
for just cause only, pursuant to certain procedures, had made that policy known to Toussaint, and thereby
had committed itself to discharge him only for just cause in compliance with the procedures. There
were, thus, on this separate basis alone, special circumstances sufficient to overcome the presumptive
construction that the contract was terminable at will.

We hold that employer statements of policy, such as the Blue Cross Supervisory Manual and Guide-
lines, can give rise to contractual rights in employees without evidence that the parties mutually agreed
that the policy statements would create contractual rights in the employee, and, hence, although the
statement of policy is signed by neither party, can be unilaterally amended by the employer without
notice to the employee, and contains no reference to a specific employee, his job description or compen-
sation, and although no reference was made to the policy statement in pre-employment interviews and
the employee does not learn of its existence until after his hiring.

The previous decisions of this Court enforcing contractual rights grounded in an employee’s legiti-
mate expectations based on an employer’s statements of policy are not inapposite. Here, as in those
cases, the employer contemplated mutual adherence to stated company policies and goals and derive
benefits from a cooperative and loyal work force.

In Cain v Allen Electric & Equipmer@@o®the employer adopted a “supervisory and office person-
nel policy” declaring:



“The keynote of our policy as herein related is an endeavor to achieve fairness with due consider-
ation for the feelings of the employees to whom this is directed, and will be of particular assistance to
new or temporary employees.”

“When it becomes necessary to terminate the services of an office employee on a permanent basis,
such individual will be paid separation pay [in?] lieu of notice as stated in table given to each em-
ployee.”

An executive having 5 to 10 years employment was entitled to two months separation pay.

Less than four months after the policy announcement, Cain tendered his resignation, effective in two
months. He was immediately discharged, without notice, and sought two months’ separation pay. The
employer appealed a judgment awarding such pay arguing that its declarations of personnel policy
“were not of a promissory or contractual nature and did not constitute an offer capable of acceptance * *
* but were a mere gratuitous statement of policy or intention”.

This Court asked: “Is it the fact that dismissal compensation is purely a gift? That there is no consid-
eration to the company from the adoption and operation of such a plan?”, canvassed the literature and
case law on the subject, and concluded:

“We cannot agree that all we have here is a mere gratuity, to be given, or to be withheld, as whim or
caprice might move the employer. An offer was made, not merely a hope or intention expressed. The
words on their face looked to an agreement, an assent. The cooperation desired was to be mutual. * * *
The essence of the announcement was precisely that the company would conduct itself in a certain
way with the stated objective of achieving fairness, and we would be reluctant to hold under such
circumstances that an employee might not reasonably rely on the expression made and conduct him-
self accordinglyAs for consideration, that element setting apart the enforceable from the unenforceable,
we hazard no definition. Suffice in this respect, * * * to point out that not only were there rewards to the
employee, but, in additiorsubstantial rewards to the employer, arising, in part, out of the accom-
plishment of ‘the daily work of the organization in a spirit of cooperation and friendlinesshort,
the adoption of the described policies by the company constituted an offer of a contract. This offer, as the
trial court correctly held, “the plaintiff accepted * * * by continuing in its employment beyond the 5-year
period * * * “ (Emphasis supplied.)

The Blue Cross Manual, too, promised that the company would conduct itself in a certain way with
the stated objective of achieving fairness. “The cooperation desired was to be mutual’—both employer
and employee were to adhere to stated procedures, and no doubt those policies contributed to a “spirit of
cooperation and friendlines$Since Blue Cross published and distributed a 260-page manual establish-
ing elaborate procedures promising “[t]o provide for the administration of fair, consistent and reason-
able corrective discipline” and “to treat employees leaving Blue Cross in a fair and consistent manner
and to release employees for just cause only”, its employees could justifiably rely on those expressions
and conduct themselves accordingly.

Recognition that contractual obligations can be implicit in employer policies and practices is not
confined to cases where compensation is in issue. Corbin’s obsetiasibtine law of employment is
undergoing rapid change was soon substantiatedrity v Sinderman#f,concerning a claim of a right
to continued employment absent sufficient cause for discharge. The United States Supreme Court ob-
served:

"A written contract with an explicit tenure provision clearly is evidence of a formal understanding
that supports a teacheclaim of entitlement to continued employment unless sufficient “cause’is shown.
Yet absence of such an explicit contractual provision may not always foreclose the possibility that a
teacher has aroperty interest in re-employment. For example, the law of contracts in most, if not all,
jurisdictions long has employed a process by which agreements, though not formalized in writing, may
be “implied.” Explicit contractual provisions may be supplemented by other agreements implied from
“the promisor’s words and conduct in the light of the surrounding circumstances.’ And, [tjhe meaning of
[the promisor’s] words and acts is found by relating them to the usage of the past.’

“Ateacher, like the respondent, who has held his position for a number of years, might be able to show
from the circumstances of this service—and from other relevant facts—that he has a legitimate claim of



entitlement to job tenure. Just as this Court has found there to be a ‘common law of a particular industry
or of a particular plant’ that may supplement a collective-bargaining agreement, so there may be an
unwritten’common law’ in a particular university that certain employees shall have the equivalent of
tenure. This is particularly likely in a college or university, like Odessa Junior College, that has no
explicit tenure system even for senior members of its faculty, but that nonetheless may have created such
a system in practice.

“In this case, the respondent has alleged the existence of rules and understandings, promulgated an
fostered by state officials, that may justify his legitimate claim of entitlement to continued employment
absent “sufficient cause.’ “ (Citations omitted.)

This court adopted this analysis in another coritext.

The right to continued employment absent cause for termination may, thus, because of stated employer
policies and established procedures, be enforceable in contract just as are rights so derived to bonuses
pensions and other forms of compensation as previously held by Michigan®¢ourts.

One amicus curiae argues that large organizations regularly distribute memoranda, bulletins and manuals
reflecting established conditions and periodic changes in policy. These documents are drafted “for
clarity and accuracy and to properly advise those subject to the policy memo of its contents”. If such
memoranda are held by this Court to form part of the employment contract, large employers will be
severely hampered by the resultant inability to issue policy statements.

An employer who establishes no personnel policies instills no reasonable expectations of perfor-
mance. Employers can make known to their employees that personnel policies are subject to unilateral
changes by the employer. Employees would then have no legitimate expectation that any particular
policy will continue to remain in force. Employees could, however, legitimately expect that policies in
force at any given time will be uniformly applied to all. If there is in effect a policy to dismiss for cause
only, the employer may not depart from that policy at whim simply because he was under no obligation to
institute the policy in the first place. Having announced the policy, presumably with a view to obtaining
the benefit of improved employee attitudes and behavior and improved quality of the work force, the
employer may not treat its promise as illusory.

Y

Our colleague states Ebling that the question whether “Ebling’s services were satisfactorily per-
formed—whether there existed "cause’ to discharge him—was a question to be determined by the defen-
dant, not the jury”. He continues that while “the reasonableness of the employer’s judgment in a “satis-
faction’ contract is not subject to jury review, the jury may address the claim that the dissatisfaction
expressed is insincere, in bad faith, dishonest or fraudulently claimed as a subterfuge”. He concludes
that sufficient evidence was introduced that Masco’s “real purpose in terminating his employment was to
prevent him from exercising his stock option” so that the jury could infer that Masco’s “decision to
discharge the plaintiff was not for cause or because he was not "doing the job’ “. He acknowledges that
the case was not submitted to the jury on that Basis.

In the cases cited by our colleague the employer promised employment only so long as the employee’s
services wersatisfactoryto him. Such a promise is not, as here, a promise to discharcgeufsor
good or just cause only.

We conclude—having already decided that the juries could properly find that Blue Cross and Masco
had entered into express agreements to discharge Toussaint and Ebling only for cause and that the Blus
Cross Manual and Guidelines of personnel practices and procedures established contractual rights in
Toussaint to be disciplined and discharged only in accordance with the procedures there set forth—that
the question whether termination of employment was in breach of the contract (whether Toussaint and
Ebling were discharged for cause and in compliance with the procedures) was also one for the jury.

We all agree that where an employer has agreed to discharge an employee for cause only, its declara
tion that the employee was discharged for unsatisfactory work is subject to judicial review. The jury as
trier of facts decides whether the employee was, in fact, discharged for unsatisfactory work. A promise
to terminate employment for cause only would be illusory if the employer were permitted to be the sole
judge and final arbiter of the propriety of the discharge. There must be some review of the employer’s
decision if the cause contract is to be distinguished from the satisfaction céntract.



The role of the jury will differ with each case. Where the employer claims that the employee was
discharged for specific misconduct—intoxication, dishonesty, insubordination—and the employee claims
that he did not commit the misconduct alleged, the question is one of fact for the jury: did the employee
do what the employer said he did?

Where the employer alleges that the employee was discharged for one reason—excessive tardiness
—and the employee presents evidence that he was really discharged for another reason—because he
was making too much money in commissions—the question also is one of fact for thélerjury is
always permitted to determine the employer’s true reason for discharging the employee.

Where an employee is discharged for stated reasons which he contends are not “good cause” for
discharge, the role of the jury is more difficult to resolve. If the jury is permitted to decide whether there
was good cause for discharge, there is the danger that it will substitute its judgment for the employer’s. If
the jurors would not have fired the employee for doing what he admittedly did, or they find he did, the
employer may be held liable in damages although the employee was discharged in good faith and the
employer’s decision was not unreasonable.

While the promise to terminate employment only for cause includes the right to have the employer’s
decision reviewed, it does not include a right to be discharged only with the concurrence of the commu-
nal judgment of the jury. Nevertheless, we have considered and rejected the alternative of instructing the
jury that it may not find a breach if it finds the employer’s decision to discharge the employee was not
unreasonable under the circumstances.

Such an instruction would transform a good-cause contract into a satisfaction contract. The employer
may discharge under a satisfaction contract as long as he is in good faith dissatisfied with the employee’s
performance or behavior. The instruction under consideration would permit the employer to discharge
as long as his dissatisfaction (cause) is not unreasonable. The difference is minute.

Where the employee has secured a promise not to be discharged except for cause, he has contracted
for more than the employer’s promise to act in good faith or not to be unreasonable. An instruction which
permits the jury to review only for reasonableness inadequately enforces that promise.

In addition to deciding questions of fact and determining the employer’s true motive for discharge, the
jury should, where such a promise was made, decide whether the reason for discharge amounts to good
caus€” Is it the kind of thing that justifies terminating the employment relationship? Does it demonstrate
that the employee was no longer doing the job?

The amici curiae and employers express fears that enforcing contracts requiring cause for discharge
will lead to employee incompetence and inefficiency. First, no employer is obliged to enter into such a
contract. Second, those who do, we agree, must be permitted to establish their own standards for job
performance and to dismiss for non-adherence to those standards although another employer or the jury
might have established lower standards.

An employer who agrees to discharge only for cause need not lower its standard of performance. It
has promised employment only so long as the employee does the job required by the employment con-
tract. The employer’s standard of job performance can be made part of the contract. Breach of the
employer’s uniformly applied rules is a breach of the contract and cause for dis€hasgeh a case,
the question for the jury is whether the employer actually had a rule or policy and whether the employee
was discharged for violating it.

An employer who only selectively enforces rules or policies may not rely on the principle that a
breach of arule is a breach of the contract, there being in practice no real rule. An employee discharged
for violating a selectively enforced rule or policy would be permitted to have the jury assess whether his
violation of the rule or policy amounted to good cause. Rules and policies uniformly applied are, how-
ever, as much a part of the “common law of the job” and a part of the employment contract as a promise
to discharge only for cause.

Additionally, the employer can avoid the perils of jury assessment by providing for an alternative
method of dispute resolution. A written agreement for a definite or indefinite term to discharge only for
cause could, for example, provide for binding arbitration on the issues of cause and damages.

We have considered the jury instructions and have concluded that they were adequate and consistent
with the scope of its inquir.

We affirmEblingand remandoussainto the trial court with instructions to reinstate the verdict.



KAVANAGH, WILLIAMS, and BLAIR MOODY, JR., JJ., concurred with LEVIN, J.

RYAN, J. wrote a separate concurring opinion, in which COLEMAN, CJ., and FITZGERALD, J
concurred.

RYAN, J. dissented ifloussaintCOLEMAN, CJ., and FITZGERALD, J. concurred.

APPENDIX
"SECTION XII-B

‘DISCIPLINARY PROCEDURE

“I. PURPOSE — To provide for the administration of fair, consistent and reasonable cor-
rective discipline within Michigan Blue Cross.

“Il. SCOPE - All Michigan Blue Cross employees who have completed their new hire probationary
period. For the policy covering employees who have not completed their new hire probationary period
see Section | of this manual.

“lll. POLICY — ltis the policy of the company that:

“A. Good discipline and acceptable social behavior will prevail at all times among employees.

“B. Whenever the work performance or personal behavior of an employee does not meet department
standards, a series of progressive, corrective measures will be applied. However, before discipline is
applied the employee should be counselled about (1) what the standard of performance or behavior is,
(2) how he or she is not meeting that standard, (3) what he or she should do to correct the performance ol
behavior, and (4) what action the supervisor will take if the performance or behavior is not corrected.

“C. Within the corrective system, discipline will be given only for cause, and that any disciplinary
action will fit the problem it is designed to correct.

“D. For serious problems of behavior which threaten or disrupt company operations and/or other
employees, an employee will be suspended.

“E. Any disciplinary action taken will be properly documented using the Employee Discipline Report
(2539 Nov. 71).

“F. All matters of discipline between a supervisor and an employee will be treated with strict confi-
dence.

“G. If the problem behavior repeats itself between six months and one year, the last disciplinary
action will be applied; and if the behavior repeats itself after one year, it will be treated as a new
occurrence.

“IV. PROCEDURE — Whenever normal coaching and counselling have failed to correct an
employee’s problem behavior, or in the case of spontaneous unacceptable behavior the official Disci-
plinary Procedure should be started.

“All disciplinary action under this section should be documented using the Employee Discipline Re-
port (2539 Nov. 71), and each section of the report should be discussed with the employee. The em-
ployee should then sign the form to indicate his acknowledgement, but if the employee refuses to sign, a
notation of that fact will suffice. Copies of the report should then be distributed as indicated.

"A. NORMAL DISCIPLINARY SEQUENCE — The following steps represent the normal sequence
of disciplinary action for most types of problem behavior. When the nature of the problem warrants it,
however, the sequence should be initiated at an advanced step.

“1. Verbal Warning— The term “verbal warning’ as used in this procedure is used in its conven-
tional sense of “first warning’ as opposed to its literal sense of "by word of mouth’. The conventional
usage is preferred since the verbal warning must be documented and hence might be confused with &
written warning which is the second step in the disciplinary sequence. The term “verbal warning’ should
also be distinguished from the normal coaching and counselling of an employee which should always
precede the institution of the official Disciplinary Procedure.

“2. Written Warning— If the unacceptable behavior continues after an employee has received a
documented verbal warning, or if the nature of the behavior warrants it, a written warning to the em-
ployee should be issued.

“3. Disciplinary Probation.

“a. Disciplinary probation is defined as a specific reasonable period of time given to the employee



to correct problem performance or behavior. Consequently, all due care should be exercised when
determining the period of the probation so that it is reasonable in view of the problem behavior sought to
be corrected.

“Note: It is imperative that the employee understand that the probationary period is the maximum
amount of time allowed for improvement of the problem behavior and the lack of noticeable improve-
ment for a recurrence of the problem behavior can result in termination at any time prior to the expiration
of the probationary period.

“b. In most cases the probationary period should not exceed 90 days.

“c. The employee’s next scheduled merit increase should take into account the period of probation
and in no event should an increase be granted during the period of probation.

“d. At any time prior to the expiration of the probationary period, the department finds that the
employee’s behavior or performance has improved to a satisfactory level, they may at their discretion
either reduce or remove the probation.

“4. Termination.

“a. If the performance or behavior which causes the disciplinary probation is not corrected within the
period specified, the employee should be terminated. Only in cases of serious possible injustice should
the probationary period be extended but if extended it should not exceed the length of the original
probationary period.

“b. Examples of reasons for termination without prior corrective discipline are covered in Section
VIl of this manual. Please note, however, that in such cases the employee should first be suspended
according to the procedure set forth in paragraph C below.

“Note: Because of the serious nature of disciplinary terminations, it is recommended that supervisors
review the case with their manager and the personnel assistant assigned to the department before notice
of the termination is given to the employee.

“B. DISCIPLINARY SUSPENSION.

“1. Adisciplinary suspension is a method of corrective discipline whereby an employee is given time
off without pay for misconduct which, although serious enough to warrant immediate disciplinary action,
is not so serious as to warrant termination. (See "Suspension Pending Discharge’ Paragraph C below.)

“2. At the time the employee is suspended, he is to be informed by his supervisor that he should leave
the building immediately and should not return before the date specified by the supervisor.

“3. Documentation of the incident will be prepared by the supervisor using the Employee Discipline
Report and the Employee Copy given to the suspended employee prior to his departure from the build-
ing. The date the employee is to return to work should be clearly indicated in the report so as to avoid
any possible misinterpretation by the employee.

“4. Normally a disciplinary suspension should not exceed three days.

“5. Adisciplinary suspension should not be used if it exceeds the magnitude of discipline appropriate
for the problem behavior.

'C. SUSPENSION PENDING DISCHARGHThis paragraph applies to all proposed terminations
except those which are a result of application of the Normal Disciplinary Sequence.)

“1. When an employee’s misconduct is such as to warrant immediate termination under Section VII of
this manual, the employee should first be suspended. A suspension provides the necessary time to make
proper assessment of the situation and to determine the appropriate course of action.

“2. At the time the employee is suspended he is to be informed by the supervisor that he should leave
the building and that he will be notified if and when he is to return to work.

“3. Documentation of the incident will be prepared by the supervisor using the Employee Discipline
Report. If possible the Employee Copy should be given to the suspended employee prior to his departure
from the building.

“4. Itis the responsibility of the department manager to consult with the personnel assistant assigned



to the department in order to determine the appropriate course of action and to notify the employee of the
disposition of his case within a maximum of three working days.

“5. Suspension will normally be without pay; however, an employee shall be paid for time lost due to
a suspension if after investigation the employee is allowed to return to work and a penalty less than
Disciplinary Suspension is approved.

“D. APPEAL—ANn employee who has received disciplinary action and feels that such action is not
justified may use the Employee Complaint Procedure defined in Section XII-A of this manual.

“E. QUESTIONABLE CASES—If at any time there is a question about disciplinary procedure or
about how to handle a case for which there is no known precedent, the manager should call the personne
assistant as-signed to the department for counsel before any action is taken.”

"SECTION VI
"TERMINATIONS

“I. PURPOSE—To define Michigan Blue Cross employee termination policies and procedures.

“Il. SCOPE—AII Michigan Blue Cross Areas, Divisions and Departments.

“I. POLICY—Itis the policy of the company to treat employees leaving Blue Cross in a fair
and consistent manner and to release employees for just cause only.

“IV. PROCEDURE.
“A. Notice of Termination.
“1. Employee Terminations-Employees who have completed one year or more service

with Michigan Blue Cross are expected to give two week’s notice of their intention to terminate. For
employees with less than one year’s service, but who have completed 90-days of employment, one week
notice is expected.

“2. Employee Released by ComparfEmployees who are released by the organization for
such reasons as unsatisfactory work performance or excessive absence and/or tardiness are given
weeks notice if the employee has passed the new hire probation period (clerical—3 months, S.A.T.—6
months). Disciplinary probation in writing will constitute notice if it indicates that the employee will be
released if the problem is not corrected. (See Section XII-B, Disciplinary Procedure.)

“B. TYPES OF TERMINATIONS Terminations fall into the following categories:

“1. Voluntary Terminations—As a general rule, employees who give notice to resign continue to
work until their termination date. If, for good reason, the department manager feels that an earlier termi-
nation is advisable, such termination may be arranged after consultation with the Personnel Department.
Payment in lieu of notice will be made according to the employee’s length of service (Paragraph A
above).

“2. Involuntary Terminations—Releas®f employees from the organization can fall into one of the
following categories:

“a. Release With Notice—&lease with notice FOR SUCH REASONS AS unsatisfactory work per-
formance or excessive absenteeism and/or tardiness may be given when the employee has completed tt
employment probationary period. Any such release with notice must be preceded by a disciplinary
probation period for the employee. (See Section XIlI-B, Disciplinary Procedure.)

“b. Release WithouNotice—In extremely serious situations employees may be released without
notice; however, such an employee should be suspended (Section XII-B, Disciplinary Procedure), prior
to release. Such suspension will give the supervisor an opportunity to discuss the situation with the
personnel assistant assigned to the department to review details of the case. If after this consultation the
reasons are serious enough to warrant release, such action can be taken without embarrassment to tt
supervisor. If the situation is not serious enough to warrant immediate release, other disciplinary mea-
sures can be determined.



“The following types of situations may be the basis for immediate suspension and release.

“* Misconduct, such as fighting, gambling or use of profane or abusive language toward fellow
employees or others.

“* Furnishing information such as subscriber or confidential employee record to unauthorized per-
sons or agents.

“* Reporting for work or engaging in company business if mobility or judgment are impaired due to
influence of intoxicants or drugs.

“* lllegal possession or sale of alcohol, drugs, numbers slips or illegal gambling devices.

“* Dishonesty, including falsification of employee’s own or other employee’s time cards, falsifica-
tion of company records, falsification of employment application or medical history, or theft.

“* Refusal to obey direct orders from the immediate superior or refusal to perform work assigned
without valid reasons. (Insubordination.)

“* Willful damage to property owned, rented, leased or used by the company.

“* Engaging in a business likely to conflict with or become involved with the business of the company
without permission of the Department Manager. (The Manager should consult with the company’s Gen-
eral Counsel.)

“* Failure to notify supervisor or manager during three successive working days of absence. SPE-
CIAL NOTE: If the employee does not notify supervision within the three day period, the employee
should be terminated by THE DEPARTMENYTegisteredetter should be sent to the employee’s
home notifying him of the termination. A Notice of Termination, unsigned by the employee, should be
sent to the Personnel Department. Care should be exercised by the supervisor so that calls to an
employee’s home regarding the absence cannot be interpreted as the employee’s notice of absence.

“C. Terminal Vacation Pay.

“1. Terminations and ReleasesEmployees who terminate or are released from the organization
will receive terminal vacation pay accrued to the date of termination up to a maximum of three weeks
for employees who have not completed five years of service and up to a maximum of four weeks for
employees who have completed five years or more. Terminal vacation pay will be received along
with the employee’s final check.

“2. Maternity Absence—Employees eligible for maternity absence must leave at the end of seven
months of pregnancy. Terminal vacation pay will be made to them according to C-1 above. When the
employee returns from the maternity absence, an adjusted date of hire will be given. Time worked
before the maternity absence will be counted towards the accrual of the next vacation unit or bonus
vacation unit.

“3. Terminations for Pregnancy-Employees who stop work for reasons of pregnancy may be
eligible for a Maternity Absence, as discussed in Section V. Employees who are not eligible for
maternity absence will be terminated. In the case of maternity absence, a doctor’s statement indicating
the date of delivery should be submitted to the supervisor as soon as possible, but no later than the end
of the third month of pregnancy. It is expected that this statement will be obtained during a regular visit
to the doctor. The supervisor will attach the doctor’s statement to the completed "Notice of Termina-
tion’ form and send them to the Personnel Department at least three weeks in advance of the termina-
tion date.

Note:Also see Section V of this manual regarding Maternity Leave Policy.

“4. Termination During Initial Employment Probationary Peried For employees who
have not completed the initial probationary period, refer to Section I-H.
“5. Retirement—{See Section II-E.)

‘D. TERMINATION FORM—Notice of Termination Form No. 2-16R4, * * * will be completed for
all employees terminating from the payroll following notice to the Department or District Manager. In all
cases the original of the form will be signed by the employee and the Manager.

“1. The "Notice of TerminationForm No. 2-16R4, will be completed in duplicate by all depart-
ments. The original will be sent to the Personnel Department as soon as possible after notification of
termination. The copy is to be retained for the department file.

“2.  The Personnel Department will contact the department and make an appointment for an exit
interview with the employee, usually several days prior to the termination.

“E. EXIT INTERVIEW — Every termination, whether a dismissal or resignation, calls for a confiden-



tial interview by the Personnel Department. During the exit interview the employee is informed concern-
ing:

“1. The final check. As a general rule, the final check for a terminated employee in the Home
Office and Detroit District Offices will be available on the date of termination. This commitment,
however, cannot always be met due to certain schedules or demands on the Payroll Department. Final
ﬁhecks that cannot be made available on the date of termination will be mailed to the employee’s

ome.

“Checks for employees terminating in the District Offices (other than Detroit area) will be mailed
following the receipt of the final records (Time Card, Attendance Record, etc.).

“2. Disposition of all other employee benefits.

“3. Surrender to the company of passes, HSI licenses and company property.

'F. EMPLOYEE RECORDS It is important that the Attendance and Bank Time sheet and time card
of a terminating employee be in the Personnel Department in time for the Payroll Department to pre-
pare the final check.

“1. Home & Detroit District Offices —Forthose employees terminating on Friday, the Attendance
and Bank Time sheet and time card should be in the Personnel Department by Thursday morning (the
day before the last day worked). If an employee is released without notice, the Notice of Termination
along with backup memos, time cards and attendance sheets should be sent to the Personnel Depart-
mentimmediately.

“2. District Offices— Attendance and Bank Time sheet and time card for a terminating employee
must be sent to arrive in the Personnel Department in the Home Office on the day before termination.
Notice of Termination with backup memaos, time cards and attendance sheet should be sent to the
Personnel Department immediately for employees who are released without notice.

‘G. VACATION AND PENSION RIGHTS-Employees terminating for any reason, except for
Maternity Absence or Military Leave, lose all rights to length of service and will be considered as a
new employee in the event of rehire. Eligibility for vacation and pension plan will be calculated from
the date of rehire.”

“‘SECTION XII-A
"EMPLOYEE COMPLAINT PROCEDURE

“I. PURPOSE. To provide all employees with a means of resolving personal complaints
regarding their work or working relationships. Nothing in this procedure is intended to prevent employ-
ees from continuing to discuss problems with the Personnel Department staff.

“Il. SCORPE. This policy applies to all employees of Michigan Blue Cross.

“IN. POLICY. Generally, employee complaints relating to any aspect of employment with
Michigan Blue Cross should be resolved between the employee and his immediate Supervisor. How-
ever, if the complaint is not re-solved to the satisfaction of both parties, recourse may be sought at higher
levels of management with the help of the Personnel Department. It is understood that any employee who
follows this procedure will be treated courteously and that his case will be handled confidentially at all
levels. Moreover, he will not be subject to disciplinary action or reproach in any form for utilizing the
Employee Complaint Procedure. Documentation of complaints will not be placed in an employee’s file,
but will be held by the Personnel Department as a basis for future decisions in resolving complaints.

“The Personnel Department will provide confidential counselling service for personal employee prob-
lems as required.

“IV. PROCEDURE.

"A. STEPS TO RESOLVE A COMPLAINF

“1. The employee should discuss any complaint with his immediate Supervisor. If the em-



ployee is not satisfied with the results, he may request further consideration at the next step. If the nature
of the complaint is such that the employee does not wish to discuss it with the Supervisor, the employee
may initiate the complaint through step number two. If the employee makes no further appeal within ten
working days after receiving the decision, it will be assumed that the complaint has been resolved to the
employee’s satisfaction.

“2. The employee may request a conference with his Supervisor’s immediate Supervisor, or
he may contact the Employee Relations Coordinator in the Personnel Department. In case the employee
elects to contact the Employee Relations Coordinator, an appropriate staff member of the Personnel
Department may be appointed to discuss the situation with the employee in an attempt to resolve the
complaint. In either case, the employee may be accompanied by another employee of his choice, if he so
desires.

“3. If the employee or the Personnel Department is still not satisfied with the disposition of the
complaint at this point, either the employee or the Personnel Department may appeal the decision up
through the appropriate levels of management. Opportunity for discussion will be provided "up the line’
of management, and if necessary, to the Employee Relations and Compensation Committee and the
Company President.

“B. RESPONSIBILITY OF MANAGEMENT — DOCUMENTATION AND RESPONSE TIME.

“1. Documentation —When discussing a complaint with an employee, the immediate Supervisor
may in-form the employee verbally of the decision or answer. Except for very minor complaints which
are resolved immediately, each complaint and the decision or answer must be documented and for-
warded to the Employee Relations Coordinator at each step of the Procedure.

“2. Response Time -As a general rule, the employee should not have to wait more than two or three
working days to receive an answer or decision from the Supervisor. In no case should an employee have
to wait more than ten working days for an answer at any step.

‘C. RESPONSIBILITY FOR ACTION — Fact finding, policy interpretation, written documentation,
and follow-up will be the responsibility of the Supervisor at the first step, the Personnel Department or
Manager at the second step, and the appropriate management person at succeeding steps.

‘D. EMPLOYEE COUNSELING — Itis important to realize that problems which affect performance
or work relationships may be discussed confidentially with the Personnel Department staff. There are
many instances when this helpful consultation serves an employee’s needs apart from the Employee
Complaint Procedure. Employees are encouraged to utilize this less formal counseling service as the
need arises.”
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lLynas v Maxwell Farm£79 Mich 684, 687; 273 NW 315 (1937)

2Toussaint v Blue Cross & Blue Shield of Michig@a,Mich App 429, 434-435; 262 NW2d 848
(1977).

The Court further concluded that the jury’s verdict could not be sustained as an oral contract for a
specified term because such a contract would violate the provision of the statute of frauds concerning
contracts which cannot be performed within one yeapp 435-439.

3Lynas, suprap 687.

41t said that “distinguishing features, promises, or consideration in addition to services to be rendered
remove a case from the general ruebling v Masco Corpunreported opinion (Docket No. 29916,
November 9, 1977).

*Ebling had pleaded an oral contract of employment which he claimed could only be terminated for
cause. In support of that claim he testified that an officer of Masco had agreed in the course of negotia-
tions and as an inducement to Ebling that he would personally review his job performance and that he
would not be discharged if he was doing his job.

Toussaint testified that he had been interviewed by and, on the date of his hire, met with an officer of
Blue Cross who “indicated to me that as long as | did my job that | would be with the company” until
mandatory retirement at age 65. The officer gave him a Supervisory Manual. Toussaint asked “how
secure a job it was and [the officer] said that if | came to Blue Cross, | wouldn’t have to look for another
job because he knew of no one ever being discharged”. On cross-examination he was asked “[d]id you
have an employment contract?” and responded “I certainly felt | did”, and that the pertinent sections of
the Supervisory Manual were part of “my contract

61t might be said that there is no contract at all, for the refusal to perform or accept services is not a
breach but merely the exercise of a reserved power to terminate. Of course, each party is bound to
perform to the extent wages or services have been accepted from the other party. 1 Corbin on Contracts
§ 96, pp 419-420.

" See Restatement Contracts, 2d (Tentative Draft No. 2, 1965), § 81, p 64. 1A Corbin on Contracts, §
152, pp 2-6Stauter v Walnut Grove Produci§8 NW2d 305, 311 (lowa, 1971) (employment contract
invalid only if lack of mutuality amounts to lack of consideration).

8SeeThe King v Inhabitants of Hamprestédn]R 205; 101 Eng Rep 116 (179Bgwcett v Cashb
Barn & Ad 904; 110 Eng Rep 1026 (KB, 1834); Anbaration of contract of hiringl1l ALR 469.

®SeeMoline Lumber Co v Harrisorl,28 Ark 260; 194 SW 25; 11 ALR 466 (19135nes v Trinity
Parish,19 F 59 (CC WDNC, 1883pinckney v Talmag&2 SC 364; 10 SE 1083 (1890).

0SeeGraves v Lyon Bro& Co, 110 Mich 670; 68 NW 985 (1896%;hamberlain v Detroit Stove
Works,103 Mich 124; 61 NW 532 (1894)pnes v Manhattan Horse Manure @4, NJL 406; 103 A
984 (1918).

1 In Franklin Mining Co v Harris24 Mich 115 (1871), the question was whether it was error for the
trial judge to refuse the requested charge:

“There is no evidence in this case of a contract made by the company to employ the plaintiff for a
definite period, and the jury must find for the defendant.”

The Court concluded:

“[W]e are inclined to agree with the circuit judge that there was some evidence from which the jury
might infer that the employment of Harris as mining captain was for at least a year.”

Harris testified that he hesitated to give up his existing position, apparently a permanent one, for
uncertain employment, that he told the agent negotiating the employment for the company that “the Franklin
mine management changed so often he did not know what might happen”, that the agent replied, “there
was no fear of that; he would see the plaintiff all right”, that they talked about salary and the agent agreed
to pay $200 more than originally offered saying “he would not let [$100] or [$200] stand in the way of
getting the man he wanted”.

The Court concluded:

“[W]e think the jury were not wholly unwarranted in finding from it that the minds of the parties met
upon an engagement which was not to be terminated under a year.”

12\Wood, Master & Servant (Albany: Parsons, 1877), § 134, p 272.

13 Also cited wereTatterson v Suffolk Mfg C@06 Mass 56 (1870Wilder v United States (Wilder’s



Case)5 US Ct Clms 462 (1869DeBriar v Min turn,1 Cal 450 (1851).

14 In Franklin Miningthe jury was permitted to infer the contract duration from the circumstances
surrounding its formation. (See fn Eupra.)

In Tattersonthe plaintiff alleged a hiring by the year, and the employer a hiring by the quarter. The
Court said:

“There was no express stipulation, either written or oral, which fixed the time for the continuance of
the employment of the plaintiff by the defendant. That element of their contract depended upon the
understanding and intent of the parties; which could be ascertained only by inference from their written
and oral negotiations, the usages of the business, the situation of the parties, the nature of the employ-
ment, and all the circumstances of the case. It was an inference of fact, to be drawn only by the jury. The
whole question, What was the contract existing between the parties, at the time the defendants undertook
to terminate the employment? was properly submitted to the jury.

In DeBriar the plaintiff was hired as a barkeeper for a monthly wage and the use of a room while
employed. No definite period of employment was stated. He was discharged and notified that he must
vacate his room at the end of the month. He refused, was ejected, and brought an action for damages for
being so ejected. The jury’s award in his favor was reversed, the Court ruling that he had no cause of
action as he had no right to remain in the room and the employer did not use excessive force in evicting
him.

Wilder’s Casavas not an employment case at all. The claimant’s assignors contracted with the United
States Army to transport rations across the country at certain prices which varied according to the time
of year. The agreement specified no period of duration. They acted under the contract for two years and
then entered into a new contract with a government quartermaster. The government refused to pay under
the new contract on the ground that the former one had not been terminated by reasonable notice. The
Court of Claims found in favor of the claimants.

Two Scotch cases were also cited by WoodMlithell v Smith]14 SC Sess Cas (1st Series) 358
(1836), the question was whether the dismissal of a bank manager under contract at the pleasure of the
directors was justified under the circumstances.

Fosdick v North British R C@3 Scot, Jur 118; 13 SC Sess Cas (2d Series) 281 (1850), is described
in 1 Labatt, Master and Servant (Rochester, NY: Lawyers’ Cooperative Publishing Co, 2d ed, 1913), §
201, p 633, fn 2:

“Where it was stipulated that a servant might be dismissed at the pleasure of his employer, and without
reason assigned, on receiving a fortnight’s warning or a fortnight’s wages, and he was dismissed on a
charge made against him by a coemployee, which he alleged to be unfounded, it was held that he could
not recover damages on the ground of having been dismissed, but based on the theory that the employer
had authorized or adopted the proceedings of the coemployee who had brought the charge against him.”

SPerry v Wheelef75 Ky 541 (1877).

18 ord v Goldberg81 Cal 596; 22 P 1126 (1889).

7Sullivan v Detroit, Y& AA R C0,135 Mich 661; 98 NW 756; 64 LRA 673 (1904).

18 Elderton v Emmengl, CB 479; 136 Eng Rep 594 (184i®y’d on other groundé CB 160; 136
Eng Rep 1213 (1848%ff'd 4 HLC 624; 10 Eng Rep 606; 13 CB 495; 138 Eng Rep 1292 (1853).

The facts irEldertonwere similar to those iSullivan.The Court of Common Pleas said “[w]hether
that [the expression “permanent attorney and solicitor’] means an employment for life, or so long as the
company shall exist, or what, we have no means of judging”. It held that “permanent” as used in the
resolution appointing him meant general employment as opposed to special or occasional employment
and that if the parties had intended otherwise, the agreement would have included other provisions.

19 Louisville & NR Co v OffutQ9 Ky 427; 36 SW 181 (1896), involved a strikebreaker who claimed
he was promised that, after the strike ended, he would be reinstated in a position from which he had
earlier been discharged for good cause. After the strike, he was kept on the payroll for two months with
directions to wait until a place was found for him. He was then discharged. The court found that the
evidence failed to support any contract except for employment during the strike. It went on, however, to
state “[b]ut if it be conceded that there was a contract for regular * * * "work * * * so long as [the]
plaintiff did faithful and honest work’ “, it was “indefinite as to time or term of employment or service,
and was, therefore, subject to be terminated at any time at the discretion of either party.” Wood on
Master & Servant was cited for the proposition that “when the term of service is left discretionary with
either party, or when it is not definite as to tinether party may terminate at any time amalcause



therefor need be alleged or proved”. As discussed in text this attributes to Wood a stricter rule than
actually espoused in his treatise.

2Carnig v Carr,167 Mass 544; 46 NE 117; 35 LRA 512 (1897).

21 “Plaintiff’s proofs, taken as true, showed a contract for permanent employment. Such a contract is
for an indefinite period and, unless for a consideration other than promise of services, the employment
was terminable at the will of either partynas v Maxwell Farm279 Mich 684, and cases there cited.

“The action of plaintiff in giving up the practice of his profession was but an incident necessary on his
part to place himself in a position to accept and perform the contract and not a price or consideration
paid to defendant for the contract of employmewynhas v Maxwell Farms, supra; Lord v Goldbesd,

Cal 596; 22 P 1126; 15 Am St Rep 82 [1888|dblph v Cookware Co of Americ83 Mich 561, 568;
278 NW 687 (1938).

22 Toussaint v Blue Cros& Blue Shield of Michigan, supra,435.

2 SeeJones v Graham& Morton Transportation Cd;1 Mich 539; 16 NW 893 (1883); 53 Am Jur
2d, Master & Servant, § 49, p 123.

2There is indeed a practical difference between definite and indefinite hirings. A contract for a
definite term has been generally regarded to be within the section of the statute of frauds concerning an
“agreement that, by its terms, is not to be performed within 1 year from the making thereof”, MCL
566.132; MSA 26.922, while an agreement for an indefinite term is generally regarded as not being
within the proscription of the statute of frauds. See 2 Coshipra,§88 446-447, pp 549-556tobbs v
Brush Electric Light Co75 Mich 550; 42 NW 965 (1889%ax v Detroit, GH & MR Cd,25 Mich 252,
255-256; 84 NW 314 (1900kdolph v Cookware Co of America, supEanployers are thus protected
from an entirely oral agreement for a definite term in excess of one year but are not so protected against
jury resolution of a claim of an oral agreement for an indefinite term.

It is not contended that the statute of frauds requires that an employment contract providing for job
security must be in writing but, rather, that such a provision in an employment contract for an indefinite
term is not legally enforceable because where the term is indefinite the contract is, despite such a
provision, terminable at will.

Where the employer has not agreed to job security, it can protect itself by entering into a written
contract which explicitly provides that the employee serves at the pleasure or at the will of the employer
or as long as his services are satisfactory to the employer.

It may indeed not be practicable to enter into a written contract in many kinds of hirings, and there is a
risk that a claimed oral promise of job security may be false. Most lawsuits, civil and criminal, how-
ever, depend largely, often entirely, on testimonial evidence. Only a few kinds of claims cannot be
proven solely by testimony. A promise of job security is not a claim barred unless in writing.

%1t was therefore unnecessary for Toussaint to prove reliance on the policies set forth in the manual.

2\Wood v Lucy, Lady Duff-Gordo22 NY 88; 118 NE 214 (191" cCall Co v Wright133 AD 62;

117 NYS 775 (1909).

27 ‘DISCIPLINARY PROCEDURE

* * *

“Il. SCOPE-AIl Michigan Blue Cross employees who have completed their new hire probationary
period.”

"TERMINATIONS
* * *

“Il. SCOPE—AII Michigan Blue Cross Areas, Divisions and Departments.”

28Cain v Allen Electric & Equipment C846 Mich 568; 78 NW2d 296 (1956).

293A Corbin, supra, § 674, pp 205-206.

% Perry v Sindermanm08 US593, 601-603; 92 S Ct 2694; 33 L Ed 2d 570 (1972).

31n holding that “the interest of a licensee in obtaining a renewal of his liquor license is very much
like the property interest of Sindermann”, this Court commented on that decision:

“Although there was no official tenure system, the Couimdermanrfound that a quasi-tenure
system had been created in practice and that something approaching a mutual understanding existed sinc
teachers in Sindermann’s situation were rehired from year to year as long as they continued to perform
their duties successfully. Also the Court found that the teachers had legitimately relied on this practice.”
Bundo v Walled Lak&95 Mich 679, 693; 238 NW2d 154 (1976).

32SeeCain v Allen Electric & Equipment Co, supra; Psutka v Michigan AlkaliZZd, Mich 318;



264 NW 385 (1936);5aydos v White Motor Corp4 Mich App 143; 220 NW2d 697 (1974larke v
Brunswick Corp48 Mich App 667; 211 NW2d 101 (1973); a@duch v Administrative Committee of
the Difco Laboratories, Inc, Salaried Employees Profit Sharing Tadsklich App 44; 205 NW2d 24
(1972).

33Ebling v Masco Corp, posp, 636, fn 4, opinion of RYAN, J.

341n Schmand v Jandori,75 Mich 88; 140 NW 996 (1913), Schmand was hired as a candy maker for
a year, subject to the control and satisfaction of Jandorf. A directed verdict was entered in his suit for
wrongful discharge because the judge found there was no question that Jandorf was dissatisfied with his
work. This Court affirmed, followingloehler v Buhl94 Mich 496; 54 NW 157 (1893%ax v Detroit
GH & MR Co0,125 Mich 252; 84 NW 314 (1900); and other satisfaction cases, and said:

“Had it been the intention that the contract should continue, in case plaintiff should “perform all of his
duties as a candy maker and shall serve said first party diligently and according to his best ability in all
respects,’ it would have been quite unnecessary to have added the clause as to the satisfaction of the
defendantand it would then haveeen a question for a jury whether plaintiff had performed his
contract or not.”(Emphasis supplied.) S&tauter v Walnut Grove Products, suppa, 308-309.

%SeeMartin v Southern R C@40 SC 460; 126 SE2d 365 (196_gden v George F Alger C853
Mich 402; 91 NW2d 288 (1958) (employee denied material breaches of obligations assumed by him;
guestion of breach was for jury).

3% SeeWard v Consolidated Foods Co30 SW2d 483 (Tex Civ App, 1972) (employer claimed
discharge was for failure to correct sanitation deficiencies; employee claimed he performed duties and
discharge was to prevent his exercise of stock option and so that new president could bring in his own
men. Question of cause was for jury).

37 SeeStrahm v Aetna Casualgy Surety Co285 So 2d 679 (Fla App, 1973) (jury question whether
plaintiff's refusal to accept reassignment or to resign was insubordination and whether discharge was
“for cause”).Rochester Capital Leasing Corp v McCrack&b6 Ind App 128; 295 NE2d 375 (1973);

Mason v Lyl Production®9 Cal 2d 79; 69 Cal Rptr 769; 443 P2d 193 (1968)je Glass Co v
Pollak,341SW2d 530; 91 ALR2d 662 (Tex Civ App, 1960).

8SeeMartin v Southern R Co, supra; Mash v Missouri P R &Hd,SwW2d 822 (Mo, 1960).

%Blue Cross maintained that there was no oral contract, its supervisory manual did not establish a
contract and Toussaint was discharged because of personality conflicts with other employees and insub-
ordination in a meeting with Blue Cross executives inquiring into his alleged mismanagement of the
company’s car pool. Toussaint denied the allegations.

The question of cause for discharge was thus properly one for the jury. It was for the jury to resolve the
factual issues whether there was a contract and whether there were personality conflicts and Toussaint
was insubordinate, and further, because there was no allegation that Toussaint had otherwise breached
the employment contract, to decide whether there was cause for discharge.

In Ebling,Masco alleged that there was no agreement to discharge only for cause and after review, and
that Ebling was, in fact, discharged only after review and for good cause—poor judgment in hiring
personnel, firing a manufacturer’s representative before securing legal advice as instructed, delivering
goods on consignment against company policy, causing customer complaints, and giving his secretary’s
phone number to a customer. Ebling alleged that he was guilty of no misconduct, there had been no
complaints about his work, and that he was discharged without hearing and the agreed-upon review, an
opportunity to correct the situation, and cause, and thereby denied the opportunity to exercise his stock
option.

The evidence was conflicting on whether Ebling was guilty of the alleged misconduct, whether there
was good reason to find his performance inadequate and whether he was discharged for any specific
conduct or, rather, because his immediate supervisor did not like him and he would soon be eligible to
exercise the stock option. Thus, the issues of actual motivation and good cause were submissible to the

jury.



