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ONEILLV. MORSE
DISSENTING OPINION OHHE JUSTICE BLACK

BLACK, J. (dissenting)This case, dealing as Breckon v. Franklin Fuel Compar{$970), 383
Mich 251 with the same unitary statutes as are cited at the mMasdairly entitled to the same textual
beginning as the Court employed &reckon.To quoteBreckonat 264, 265:

“All of which brings to the fore that judicial obligation which arises when one party to litigation
demands that the Court apply a controlling statute one way and his adversary insists that it should be
applied precisely the other way.

“50 Am Jur, Statutes, § 223, pp 200-203, speaks tersely the duty called into play here:

“'§ 223.Legislative Intent as Controlling Facte+In the interpretation of statutes, the legislative
will is the all important or controlling factor. Indeed, it is frequently stated in effect that the intention of
the legislature constitutes the laWe legislative intent has been designated the vital part, heart, soul,
and essence of the law, and the guiding star in the interpretation th@oeofrdingly, the primary rule
of construction of statutes is to ascertain and declare the intention of the legislature, and carry such
intention into effect to the fullest degree. A construction adopted should not be such as to nullify,
destroy, or defeat the intention of the legislature.” (Emphasis by present writer.)”

For some reason no thoughtful trial lawyer or trial judge is able to rationalize on legal ground, these
statutes of 1939 have—since handing dowBuwhs v. Van Laa(i1962), 367 Mich 485—been treated
by some here as exempt frathrules of statutory construction. Why the provisions thereof, plucked
out and set apart from all other statutes, should be regarded as open to judicial amesttiognt
word or thought for legislative intent, jigire mystery; no reason being deigned in or upon any page of
our books even after repeated challer@grrie v. Fiting, suprajs a prime example of this state of
affairs, the issue in that case having been right of suit for alleged pecuniary injury and eligibility of
survivors to distributive proceeds—under the mentioned acts of 1939.

This writer, slated now to contribute an offering prior to scriven by or on behalf of a majority of the
Justices, proposes to lance our feverish disagreement with aim toward ascertainment as now due of the
specific issue of legislative intent and purpose. As befoRowers v. City of Troy1968), 380 Mich
160, 182-185, | do not care to join others for today’s forthcoming new tour through philosophy, theol-
ogy, science and legal writings dehors Michigérere statutes corresponding with or even akin to
those now before us have never come to enactment.

| begin by reference to two mature and obviously necessary rules of statutory construction. The first
andbasicone is thaall portions of statutory provisions brought under scrutiny should be read together
and considered for accurate identification of the will of the legislature.

“The basic rule governing the matter is to ascertain and give effect to the legislativeCiyeit.
Grand Rapids v. Crocke219 Mich 178;Boyer-Campbell Co. v. Fr271 Mich 282 (98 ALR 827);
Gardner-White Co. v. State Board of Tax Administrat®®6 Mich 225. This requires that the clause in
guestion shall be read in connection with other pertinent provisions of the act and that a meaning shall
be given thereto consistent with the general purpose sought to be accomp(Rbéérts Tobacco
Company v. Department of Revefil@48], 322 Mich 519, 530).

The other is that which most recently was reiterated unanimouBlgtiit v. Tygard1968), 381
Mich 271, 275:

"Perforce we say as we have said uniformly before in determining legislative intent we accord
words their ordinary meaning :

“*The words of a statute are to be taken in their ordinary signification and imaén v. Graves



(1844), 1 Doug (Mich) 351, 354

Now for our unitary acts of 1939, as amended, and their relati@ut@riginal statute of 1848,
paying no attention to foreign statutes and interpretations which no reasonable mind or man could
seriously fit toour said statutes.

In Currie, supraat 465, the writer called upon the Brethren for response to pointed questions
purposed toward ascertainment of the then called up intent of the legislature as regards the aforesaid
acts? There was no answer or hint of answer then, anywhere in the 49 p&yes@®fNow | try again,
hoping that the Brethren this time will join in framing issugetherby the acts of 1939 as amended,
the legislature intended to provide thatrfew in its species, new in its quality, new in its principle, in
every way new,’ “ and whollyindependent cause of action for the purpose of compensating certain
dependent members of the fanidy the deprivationpecuniarily,resulting to them from his [‘the
injured person’] wrongful deathin favor of anyone assigning the wrongful taking of a feflise
guotations are taken froMichigan Central R. Co. v. Vreelanii913], 227 US 59, 69 (33 S Ct 192,

195, 57 L Ed 417, 421), adopted by our Courtimcoln v. Detroit & Mackinac R. C¢1914], 179
Mich 189, 204).

In Currie, supraat 466, the entire wrongful death act of 1848 was reproduced; my then purpose
being that of identifying the legislative intent by utilizing a former regular practice of the legislature
(discontinued with the compilation of 1929). That practice was the citation by marginal appendages, in
the respective compilations, of extant court decisions construing and applying the theretofore em-
ployed statutory language. On the occasioQuwirie the reproduction was taken from the compiled
laws of 1871.

Now and below | have had reproduced the act of 1848 from the “Laws of Michigan” as then pub-
lished?® Next and below | have inserted today’s outstanding counterpart of the act of 1848, portrayed by
section 2 of aforesaid act 297 of 1939, as amended without change by PA 1961, No 236, and as amended
without relevant change by PA 1965, No $4Bly purpose here is to portray demonstratively the way
in which the legislature has told all willing to read that “person” and “such deceased person,” as em-
ployed in 1848, again in 1939, and then again in 1965, contemplated—naturally, precisely and sensi-
bly—a living human being whose wrongful death could and did cause that requisite “pecuniary injury”
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to, or “pecuniary loss” suffered by, a surviving “widow”, “wife”, “spouse”, and “next of kin”.

Just what legislative assembly of Michigan intentdgd;ontextual employment of such commonly
understood words and phrases as

“person”,

“widow and next of kin of such deceased person”,

“wife and next of kin of such deceased person”,

“decedent”,

“dependents of the decedent”,

“each of such dependents”,

“reasonable compensation for the pain and suffering, while conscious, undergone by such deceased
person during the period intervening between the time of inflicting of such injuries and his death”,

and particularly by repeated limitation of “pecuniary” benefits to the

“surviving spouse and next of kin who suffered such pecuniary injury”,

to create a statutory cause for wrongful death of an unborn or stillborn fetus?

This gentle comment is submitted: An unborn or stillborn fetus simply could not and cannot suc-
ceed in leaving a “widow”, a “wife”, a “spouse@r “next of kin who suffered such pecuniary injury”.
Nor could any legislator of 1848, or of 1939, or of 1965, reasonably have conceived otherwise. If the
Brethren purpose to write “nay” to this, | shall read their reasons with controlled and utmost deference.

For further enlightenment with respect to the legislative intent of 1848 (indeed for the overall inten-
tional purpose of our 1939-strengthened version of Lord Campbell’'s Act), see this Court’s quotation of
the original British Act itsel{Hyatt v. Adam$1867], 16 Mich 180, 194), noting particularly that the
action must then have been brought “by and in the name eféneutor or administrator of the person



deceased, and to be for the benefit oftie, husband, paremt child of the person whose death shall
have been so caused”. Would the wrongful prevention of birth into life have qualified then, any more
than now, for action under such a statute? | think it proper to reply that, bBdwersand now in
O'Neill, plaintiff’s counsel and others have concentrated too much on that one word “person”, and too
little on the purposeful rest of these unitary statutes.

Refer(anteat p 141) to quotation detroit v. Tygard Employment by our legislature of the noun
“person” in 1848, and again in 1939 and 1965, permits no more today than a century ago any tensional
stretch of that noun’s common or ordinary understanding. Looking back at its original use both in
England and here, it has occurred to the writer that legislators of the past’aeathave been just as
familiar with English communicative usages as we are supposed to be, and that the common grasp of
ordinary words employed then might be obtained by consulting what reputedly remains the most thor-
ough and authoritative dictionary and encyclopedia that was published during the 19th century. Turning
upon that thought to the 10-volume, 50 to 55 pound Century Dictionary and Cyclopedia (copyrighted
1889-1902 and published by the Century Company of New York), we find in Volume V the noun
“person” defined and discussed in all of its aspects (pp 4414, 4415). Nowhere on any of these pages is
there any suggestion that individual “person” meant anything except a living and breathing human.
Arriving at Division “9” of the definitions, we find this:

“9. In law: (a) A living human being. (b) A human being having rights and duties before the law;
one not a slave. In old Roman law slaves were not considered to be persons. (c) A being, whether
natural or artificial, whether an individual or a body corporate other than the state, having rights and
duties before the law.”

| find nothing detracting from this in Webster’s New International Dictionary (2d ed 1956), p 1828.
See on that page “8aw”.

It is true that more can be said, of simple reasoning brewed of common understanding of preva-
lently familiar words and phrases, for holding that it was the wrongful taking of a breadwinning or
otherwise pecuniarily supportive person which the legislature had in mind, all the way through, when
that body dealt successively with the wrongful death of a “person” and the wrongful death of “such
deceased person.” The above however should be enough for initial writing.

To conclude:

1. | cannot accept for determination plaintiff's constitutional attack upon the mentioned $titiutes,
even if we should decide that issue in his favor the result would have to be destruction of the very cause
he has pleaded, along with all other pending and future actions of its statutonyedther the Four-
teenth Amendment nor our own Constitution mdthout saying soamendany Michigan statute.

They may destroy such a statute, depending upon our interpretation and application of it, but it is for us
to say what the legislature meant by employed language when conflicting constructions of such a stat-
ute are pressed upon us.

| do accept plaintiff's appeal as a renewed motion (aBawers v. City of Troj1968], 380 Mich
160) for judicial revision of all sections of the unitary acts of 1939 as amended; a revision which if
ordered will render eligible thereunder suits by appointed fiduciaries of the unborn or stillborn to re-
cover damages for “pecuniary injury” on behalf of what necessarily must be newly designated benefi-
ciaries. On that issue, that alone, an already divided Court has squared off.

2. Womack v. Buchhort®71, 384 Mich 718 has been decided since submission of the case at bar.
Now it is urged that our determination of tkammon-lavaction, brought as it was (not by a fiduciary
of a statutory “decedent” bl an eight year old childpr injuries caused by negligence “during the
fourth month of pregnancy,” authorizes for the first time a statutory action for wrongful death on behalf
of the “surviving spouse and next of kin” of an unborn or stillborn fetus.

It is a sufficient answer to point out that this Court expressly confinatfateackdecision to a
holding that an action will liat common lawpy a person prenatally injured and hence born injured, for
causal negligence. Such common-law action has to be brought, of course, by or on behalf of a living
human being. The measure of damages must be such as have been suffered personally since birth, ar
as will be suffered personally in the future. No cause for “pecuniary injury” or “pecuniary loss,” on
behalf of others whether “spouse” or “kin,” was authorize®\oynack.



All Womacldid was that which this Court may ever do as maker and molder of the common law of
Michigan. Was it not suggestedQurrie, supraat 486, 487, that it would be a bit more lawful and up-
right should the Court fashion—as nowAfomack—a common-law action whenever agJarrie we
perceive a definite wrong; a wrong knowing no remedy? Was not another like suggestion made (by
separate opinion ddbendschein v. FarreJll969], 382 Mich 510, 524-527, supported then by Justice
T. G. KAVANAGH), that our Court may at will create a remedy for any disclosed wrong when, pres-
ently, there is no known remedy therefor?

It may be well to repeat here this Court’'s employment of the principle to which allusion has just
been madéCreek v. Laski1929], 248 Mich 425, 65 ALR 1113; employed lateBinF. Farnell Com-
pany v. Monahafil966], 377 Mich 552, 556) :

“ “Action on the case—"is an outgrowth of the principle that, whenever the law gives a right or
prohibits an injury, it will also afford a remedy. Hence, where there has been an injury for which none
of the established forms of action will lie, an action on the case may be maintained, it being no objec-
tion that there is no precedent for the particular action, since the action is suited to every wrong and
grievance that a person may suffer, and varies according to the circumstances of the case.” 11 CJp4.”

| vote to affirm the judgment entered below (20 Mich App 679).

ENDNOTES

2PA 1939, N0 297; CLS 1961, § 600.2922; MCLA 8§ 600.2922 (Stat Ann 1971 Cum Supp § 27A.2922)
as amended by PA 1965, No 146. (Wrongful Death Act.)

PA 1939, No 288: CL 1948, 88 702.114, 702.115; MCLA 8§ 702.114, 702.115 (Stat Ann 1962 Rev
§ 27.3178[184], 1971 Cum Supp 827.3178[185]) as amended by PA 1965, No 181 (Portion of Probate
Code of 1939 headed “SETTLEMENT OF DEATH AND SURVIVAL ACTIONS—DISTRIBUTION
OF PROCEEDS.")

In the ensuing opinion these statutes will come to reference generally as “the acts of 1939.” Their
conjoined purpose was reviewed in detail when Currie v. Fiting (1965), 375 Mich 440, 484, 485, and
then Breckon, came to discussion and divisive decision.

3 For additional authorities adhering to this rule of construction see 16 Callagfiahigan Di-
gest, 8 91, pp 483, 484, and 1971 pocket supplement at pages 157, 158. It was written tersely and
perhaps best, by quoting BestAtiorney General v. The Bank of Michigdfarr Ch 315, 324:

“Again, the intent of the legislature is not to be collected from any particular expression, but from
a general view of the whole of the a&er Best, Ch. J., 3 Bing., 196; Dwarris on Statutes, 47, 48

4“Just what legislative assembly intended that the enacted, re-enacted, generations-known, and
currently effective composite, ‘pecuniary injury resulting from such death,” should include and permit
recovery of damages—of any nature whatever—on behalf of non-dependent parents of a noncontribut-
ing adult child? Was it the convocation of 18487 If so, where is the evidence of such 1848 intent? Or
was it the assembly of 1873? Why, as to that assembly? Or was such intention evinced when the
legislature amended the death actin 1939 and, at the same time, inserted said section 115 in the probate
code? If so, where is the evidence of 1939 intent to authorize such recovery?”

° LAWS OF MICHIGAN.

No. 38.

Cause of action definedAN ACT requiring compensation for causing death by wrongful act, neglect
or default.
Section 1Be it enacted by the Senate and House of Representatives of the
State of MichiganWhenever the death of a person shall be caused by wrongful
act, neglect or default, and the act, neglect or default is such as would, (if death
had not ensued,) have entitled the party injured to maintain an action, and re-
cover damages, in respect thereof, then and in every such case, the person who,
or the corporation which would have been liable, if death had not ensued, shall
be liable to an action for damages, notwithstanding the death of the person in-
jured, and although the death shall have been caused under such circumstances



as amount in law to felony.
By whom suit is to be brought, for whose benefit, and measure of damages

Sec. 2. Every such action shall be brought by, and in the names of the per-
sonal representatives of such deceased person, and the amount recovered in every
such action shall be for the exclusive benefit of the widow and next of kin of
such deceased person, and shall be distributed to such widow and next of kin in
the proportions provided by law in relation to the distribution of personal prop-
erty, left by persons dying intestate; and in every such action, the jury may give
such damages as they shall deem fair and just, with reference to the pecuniary
injury resulting from such death, to the wife and next of kin of such deceased
person.

Approved February 12, 1848.

6 [No. 146.]

AN ACT to amend section 2922 of Act No. 236 of the Public Acts of 1961, entitled “An act to
revise and consolidate the statutes relating to the organization and jurisdiction of the courts of this
state; the powers and duties of such courts, and of the judges and other officers thereof; the forms and
attributes of civil claims and actions; the time within which civil actions and proceedings may be
brought in said courts; pleading, evidence, practice and procedure in civil actions and proceedings in
said courts; to provide remedies and penalties for the violation of certain provisions of this act; and to
repeal all acts and parts of acts inconsistent with, or contravening any of the provisions of this act,”
being section 600.2922 of the Compiled Laws of 1948.

The People of the State of Michigan enact:

Section amended.

Section 1. Section 2922 of Act No. 236 of the Public Acts of 1961, being section 600.2922 of the
Compiled Laws of 1948, is hereby amended to read as follows:

600.2922 Wrongful death; liability of tort-feasor. [M.S.A. 27A.2922]

Sec. 2922. (1) Whenever the death of a person or injuries resulting in death shall be caused by
wrongful act, neglect or default, and the act, neglect or default is such as would, if death had not
ensued, have entitled the party injured to maintain an action and recover damages, in respect thereof,
then and in every such case, the person who or the corporation which would have been liable, if death
had not ensued, shall be liable to an action for damages, notwithstanding the death of the person in-
jured, and although the death shall have been caused under such circumstances as amount in law ti
felony. All actions for such death, or injuries resulting in death, shall be brought only under this section.

Same; persons entitled to sue; damages, distribution.

(2) Every such action shall be brought by, and in the names of, the personal representatives of such
deceased person, and every such action the court or jury may give such damages, as, the court or jury
shall deem fair and just, with reference to the pecuniary injury resulting from such death, to those
persons who may be entitled to such damages when recovered and also damages for the reasonabl
medical, hospital, funeral and burial expenses for which the estate is liable and reasonable compensa-
tion for the pain and suffering, while conscious, undergone by such deceased person during the period
intervening between the time of the inflicting of such injuries and his death. Such person or persons
entitled to such damages shall be of that class who, by law, would be entitled to inherit the personal
property of the deceased had he died intestate. The amount recovered in every such action for pecunian
injury resulting from such death shall be distributed to the surviving spouse and next of kin who suf-
fered such pecuniary injury and in proportion thereto. Within 30 days after the entry of such judgment,
the judge before whom such case was tried or his successor shall certify to the probate court having
jurisdiction of the estate of such deceased person the amount and date of entry thereof, and shall advise
the probate court by written opinion as to the amount thereof representing the total pecuniary loss
suffered by the surviving spouse and all of the next of kin, and the proportion of such total pecuniary
loss suffered by the surviving spouse and each of the next of kin of such deceased person, as shown b
the evidence introduced upon the trial of such case. After providing for the payment of the reasonable
medical, hospital, funeral and burial expenses for which the estate is liable, the probate court shall



determine as provided by law the manner in which the amount representing the total pecuniary loss
suffered by the surviving spouse and next of kin shall be distributed, and the proportionate share thereof
to be distributed to the surviving spouse and the next of kin. The remainder of the proceeds of such
judgment shall be assets of the estate of the deceased.

This act is ordered to take immediate effect.

Approved July 12, 1965.

"We are committed, until at least the Court finds and defines some allegedly bettevaataeto
the interpretive proposition that the legislative will is determinable property by the intent of the assem-
bly that passd the statute in question. See COOLEY, J., writing for the CDestvar v. Peopl€1879),
40 Mich 401,403,andHusted v. Consumers Power Gb965), 376Mich 41, 54.

8 The entire thrust of plaintiff’s appeal is submitted by this stated question:

“Il. Does the state deny "due process of law’ and the “equal protection of the laws’ to a person when
it declares that an unborn child, negligently killed by a tortfeasor, is not a "person,’ and that therefore his
estate may not bring an action for wrongful death under the Michigan Wrongful death act?”

(The question itself is faulty, in that it assumes that one’s “estate” may sue under the statute. That
statute provides precisely that suits thereunder must be brought by the decedent’s fiduciary. An estate
consists of property, real of personal, and is not as yet an eligible plaintiff suitor.)



